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certificate was a condition precedent, and that the 
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conditions given under sub-sec. 7 of sec. 28 of the 
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sold his types, &c., before a judgment to a bona 



PAOK. 
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Ste,, 167 0/ ih/t Inwlveney Act of 1874. Whore a 
person comes into Court asking for the relief 
which the law gives him under the Insotvency Act 
of 1874, he must satisfy the Court by something 
like proof in the shape of contemporary record 
that what he ia stating is the truth, and that he is 
entitled to the relief afforded by the Act . . 80 

Sec. 168, sub'Sec. 2. On an application for a certificate 
of discharge under sec. 16S, sub-sec. 2 of the Act 
some evidence will be required to show that the 
insolvency had been brought about by circum- 
stances beyond the control of the insolvent, and 
for which he co.ild not be justly held respoasible, 
and the grant of the certificate of discharge after 
the expiration of two years is not a matter of 
right in the insolvent 00 

Jurisdiction of District Court 92 

Rights of creditors under second insolvency, first 
insolvency not having been closed .*. . . 104 

Sec, 108. Assignment of all debtor^ s property.— k 
bill of sale including all the existing property of 
a trader, and containing a power to seize all after 
acquired property was made b> him in favour of a 
creditor, in consideration partly of an existing 
debt and a past agreement to pay the debtor's 
existing debts, and to provide means to carry on 
the business. On and about the date of the 
execution of the bill of sale, all the existing debts 
mlkde known to the said creditor were paid and 
sums were advanced by him for the purpose of 
carrying the debtor on in his business. Evidence 
r' ' was admitted at the hearing to prove the con- 

sideration of the deed : — 

Held, that the bill of sale was not an act of insolvency, 
and that under the 108th sec. of the Act there was 
a reasonable and sufficient consideration given 
at the time . . . . . . . . . . 105 

Sec. 11 and Rule 194. Ex parte order without 
notice . . . . • . . . • . 140 

INTESTACY ACT OF 1877 95 

JUDICATURE ACT— 

Order XIV, r. 1a . . . . 8 

JUDICIAL NOTICE.— 

See Towns Poucb Act of 1838 82 

JURISDICTION.— 

See DiSTRicyp Court 60 

Of Magistrates as to costs under the Electoral Rolls 
Act of 1879. — See Elkctobal Rou^ Act . . 103 
Given to Justices under 34 Edward III. . . 85 

Of the Warden.— iSc^ Gold Fields Act of 1874 129 
Appearance not entered . . . . . . . . 143 

(JURISDICTION) EQUITABLE.— 
See Insolvency . . . . . . . . . . 59 

See Matrimonial Catjsbs Jurisdiction ., 13 

LEASE.— 

See Real Property Aci' 78 

See Gold Fields Act 1874 98 

LEGAL PRACTITIONERS.— 

Disbarment of. — To write a letter threatening criminal 
proceedings unless certain costs and charges are 
paid ia such misconduct in a practitioner as re- 
quires the exercise of the penal jurisdiction of the 
Court over him by means of disbarment and 

striking him off the roll 117 

LETTERS.— iSfee Probate 11 

UBEL.— 

S^e PWAMATJOH 86 
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LICENSED DISTILLER'S ACT, (13 Viet., No. 36).— 
Licensed Atietioneer. — It is not lawful for a licensed 
auctioneer to sell at his place of business, either 
privately or by public auction, spirits in quantities 
of two gallons or upwards either on his own or 
any other person's behalf, unless he has registered 
his name and a particluar description of his 
premises under sect. 14 of 13 Vict., No. 36, and 
unless he has paid an annual fee as required bv 
20 Vict., No. 37 84 

LICENSED PAVt^NBROKERS ACT, (13 Vict., No. 37.)— 
On the trial of an information laid under the above- 
mentioned Act, it is a question of fact to be 
decided on the evidence by the Justices, whether 
there has been a carrying on of the business of a 
pawnbroker under sec. 2 of the Act. The re- 
ceipt of interest on a pledge is prima facie 
evidence of carrying on the business, which, 
however, may be rebutted by evidence from the 
person charged. For purposes of prosecution 
the offence may be held to have been committed 
on date of receipt of intore it. Nemlle v. OrheU 4 

LIEN.— 

See Gkn'eral Avbraoe 182 

LIFE ESTATE.— 

See Will 94 

LIMITATIONS.— 

Statute of. — See Distress Replevin and E.rBCT- 
mbnt Act of 1867 192 

LISTS (QUARTERLY AND ANNUAL).— 

See Electoral Rolls Act of 1879 . . 07 

LOCAL GOVERNMENT ACT OF 1878, (42 Vict., No. 
8.)- 

SeHion 208 of the above Act is retrospective in its 
operation and renders rates which, before it-» 
passing were a charge upon property, recoverable 
against the owner of such property, with interest 
at 8 % from the making of such rates . . 2.'» 

Sec. 1771 — ^In computing the net annual value of 
property under the 177th sec. the fair capital 
value of the same should be taken into consider- 
ation .. .. .. .. .. ..14 

Sejctions 209, 213 of 42 Vic. No. S . . . . 48 

Sejcs. 176 arul 185.— Under sec. 186 of the Lorul 
Government Act of 1878 the Justices have only 
power to inquire into the correctness or incorrect- 
ness of the valuation of property coming within 
the provisions of sec. 176 of the Act, and to 
amend the valuation if they deem it necessary, 
they have no power to decide whether property 
is rateable or not li>7 

See. 237.— The words " alter the width " in sect. 237 of 
the Local Government Act of 1878 do not give 
the Council of a Municipality power to decrease 

the width of a road 17(> 

MAGISTRATES, JURISDICTION OF.— 

See Electoral Rolls 

See Defamation . . 

MALICIOUS INJURY TO PROPERTY, (29 Vict., 
No. 5, Sect. 43). — A snake does not come 
within the meaning of the 43rd sect, of 29 

Vict., No. 5 . . . . 

MANDAMUS.— 

See Gold Fields Act of 1874 
MARRIED WOMAN.— 

See Will 
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MATRIMONIAL CAUSES JURISDICTION.— 

Copy of the petition must be served upon the At- 
tomey-Genen*! at the time suoh peUUou m served 
upon the respondent and co-respondent . . 8 

Co8ls 13 

Custody of Children. Where the jurisdiction of the 
Court fails for -want of proof of the original cause 
of judicial separation, there is no residuary or col- 
lateral jurisdiction to deal with either the 
question of alimony, or of the custody of the obil- 
ciren •• •• •• <• •• ••Xo 

MISCONDUCT.— 

See Lboal Practitionbb 117 

3IISDEMEAN0UR.— 

See Oftbnces Aoaikst thb Pbbson Act . . £4 

MISNOMER OF INSOLVENT.— 

See Insolvency 22 

MORTGAGE (EQUITABLE).— 

See Crown Lands Alienation Act of 1870 120 

NEW TRLAL.— 

Practice of referring to Judge Who 
Tried the Case 151 

NONSUIT.— 

Counsel cannot refuse to be nonsuited when the mat- 
ter is one of pure law ; but where the matter 
consists of a question of mixed law and fact, 
counsel can insist upon it going to the jury. The 
rule as to nonsuit is not changed by the ^t that 
the judge is discharging both the functions of judge 
and jury. Actual personal occupation by the 
owner of a residence area is not necessary ; he 
may occupy by his servant or agent . . 64 

OFFENCES AGAINST THE PERSON ACT.— 

Section 49] — See Information 54 

PERSONAL OCCUPATION OF RESIDENCE AREA— 
See Nonsuit 04 

PETITION.— 

See Matrimonial Causes Jurisdiction . . H 

PRACTICE.— 

jSfce Insolvency 5 

Judicature Act (40 Vic, No. 6). Order XIV. Rule 

M,^k •• •• ■• ■• •• •« O 

See Quo Warranto . , . . 132 

Appeals from Northern Circi-it Court 149 

PRESUME.— 

See CtiNSTiTUTiON Act 40 

PRESUMPTION.— 

See Brands Act 131 

PRIORITY.— 

See Gold Fields Act of 1874 . . . . 98 

PRIVILEGE.— 

See Defamation 43 

PROBATE.— 

Grant of Ancillary Letters of . . 1 1 

Su Will 103 

Ancillary Letters of 123, 124 

PROCEED AND PROCEEDS.— 

See Towns Police Act 94 

PROCLAMATION.— 

See Towns Poucb Act 82 

PROPERTY.— 

Acquired. — See Insolvency 59 

QUO WARRANTO.— 

The Court will make a rule for a quo warranto infor- 
mation absolute, although the defendant has 
resigned the office and his resignation has been 
accepted before the rule was obtained, when the 
object of the relator is, not only to cause the de- 



fendant to vacate the office, but to subBtitute 
another candidate at once in the office. In 
making the rule absolute the Court will exercise 
a discretion as to costa 132 

RATES.— 

See Divisional Boards Act . . . . 173 

REAL PROPERTY ACTS OF 1861 AND 1877.— 

H. leased land under the Real Property Acts of 1861 
and 1877 to C. for upwards of three years by 
means of a lease not in form £. of the schedule 
of the Act of 1861. 
Held, that such lease was void under sect. 62 of the 
Act of 1861, but that C. having entered and paid 
rent under the void lease became a tenant &om 
year to year and that such tenancy was a demise 
within the meaning of sect. 31 of the Act of 

XO i i m • »« •• •• A* •• lO 

REFRESHERS.— 

See Taxation of Costs 48 

REGISTRATION OF SPIRIT MERCHANTS ACT (20 
Viet., No. 37).— 

See Licensed Distillers Act . . . . 84 

rvli^JLl!* ASlli. — 

Of Trustee. — See Insolvency 6 

RETAINER.— 

See Taxation of Costs . . . . . . 49 

SCIENTIFIC EVIDENCE.— 
See Evidence 

SECURITY.— 

See Probate 

SECURITY FOR CaSTS.— 
Plaintiff resident beyond 
Court 

SEPARATE USE.— 
See Will. 
See Married Woman 

SERVICE.— 

See Articles 

SERVICE OF PETITION.— 

See Matrimonial Causes Jurisdiction . . 8 

SNAKE.-^ 

Sec Maucious Injuries to Property . . 82 

SOLICITOR.— 

If there is any evidence that confidential communica- 
tions have been made by a client to Ills solicitor, 
the court will restrain such solicitor from giving 
up his client and acting for the other party and 
the other party from employing such solicitor in 
any suit between them relative to the same cir- 
cumstance. The Court mil not weigh conflicting 
testimony as to confidence when the client swears 
he had made confidential communications . . G2 

STATUTES.— 

34 Edward III. Cap 1 85 

2 Vict., No. 2 . . . . . . . . . . 81 

11 Vict., No. 13 85 

,, ,^ ,, ,, neCl/. xo .. .. ..x^x 

13 Vict., No. 30 84 

No. 37 4 

16 Vict., No. 4, sect. 6 137 

17 Vict., No. 3 49 

18 Vict., No. 27, sects. 1 and 6 . . . . 43 
20 Vict, No. 23 144 

No. 37 84 

25 Vict., No. 4 177 

,, ,, ,, ,, sect, o^ •• .. .. fo 

27 Vict., No. 4 72, 189 

28 Vict., No. 5, sect. 43 82 
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30 Vict., No. 12 134 

31 Vict., No. 13, sect. 66 1 

No. 16, BGctB. 6, 7, 8, and 11 . . . . 192 

No. 19, sect 34 143 

No. 22 .69 

No. 23, Beet. 41 137 

No. 30, sect. 113 4 

No. 38, sect 6 and 7 . . . . 27 

36 Vict, No. 4, sect. 27 131 

38 Vict., No. 6, See Insolvency .. .. 106 

„ sect. 167 80 

„ sect. 168, sub-sec. 2 . . . . 90 

„ sect. 108 . . . . . . . . 106 

,, ,, SOCli. //.. .. .. a. X4\r 

No. 11 1,98,129 

40 Vict., No. 6 23 

No. 15, Bccto. 45, 53, 64, 67 and 126 

,, ,, SeCl/. ^V . a * • 

„ „ sect. 28, sub-sec. 7 

41 Vict., No. 2 

No. 8, sect. 3 

No. 18, sects. 18 and 31 

JL^\/« mTx •• •• •• »« 

42 Vict, No. 8, sect. 208 
„ sects. 176 and 186 
„ sect. 237 
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144 

164 

120 

16 

159 

78 

93 

26 

127 

170 

103 

97 

173 

173 

175 

173 

132 

139 

SUBSTITUTED SERVICE.— 

Sce FoBKioN Company 23 

SUPREME COURT ACT OF 1867 (31 Via,, No. 23). 

Sec. 41 .. .. .. .. .. .. 137 

TAXATION OF COSTS.— 

When the trial of an action commences one day and 
is concluded on the next day, refreshers to coun- 
sel will be allowed, no matter whether the trial 
on the whole occupied more or less than one day^s 
sitting . . . . . . . . 48 

The Registrar has no power to make an order for the 
taxation of a bill givins Uberty to the client to 
question the retainer ; the order must be made by 
a Judge . . . . . . . . . . 49 

TESTATOR 11 

TOWNS POLICE ACT OF 1838 (2 Vict,, No, 2).— 

Offence committed within town boundary. — Ap- 
peal from order granting rule niai . . . . 81 
Magistrate can take judicial notice of the fact that 
a proclamation has been made by Govemor- 
in-Council if once proved in his Court . . 82 



TRADE MARKS ACT OF 1864 (28 Vict,, No, 5). 

TRESPASS.— 

See Inclosbd Lands Act . . 
„ Cattle Stbalino Pbbvjbntion Act 
TRUSTEE.— 

See Insolvbncy 

Constitution Act 

Insolvbncy 
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TRUSTEES AND INCAPACITATED PERSONS ACT.— 
See Vbstinq Ordbb 143 

ULTRA VIRES.— 

See Divisional Boards Act . . . . 139 

VAGRANCY ACT, (15 Vict., No. 4), Sec. 6— 

A Coffee-room in a public house is not a public 
place, within the meaning of Sec. 6 of 15 
Vict., No., 4 . . . . . . . . . . 137 

VALUE RECEIVED.— 

The words *' valiie received " in an agreement required 
to be in writing by the Statute of Frauds are not 
a sufficient statement of the consideration within 
the meaning of that statute 
See Statute of Frauds 69 

VESTING ORDER.— 

See Trustees and Incapacitated Persons 

^\CT .. .. a. .. .. A4v 

WAIVER.— 

See Companies Act 72 

WARDEN.— 

See Mandamus 1 

WILL.— 

Probate of by Execut^ir not resident in Queens- 
land a a . a . . . . . . 103 

A widow to whom her deceased husband had devised 
and bequeathed the residue of the proceeds of 
the sale of his real and personal property, gave by 
her marriage settlement the said residue to trus- 
tees in trust for herself until the solemnization 
of her intended marriage and after in trust for 
her absolute sole and separate use, and so that the 
receipts in writing of herself or such person or 
persons as she should from time to time appoint 
to receive from the trustees any sum or sums of 
money the proceed or proceeds of the said residue 
should be a sufficient discharge therefor and in 
trust for such persons as she should appoint by- 
will and in default in trust for her next-of-kin. 

Held, that she had full power of disposition over the 
corpus in her lifetime . . . . . . 94 

WITHDRAWAL OF UMPIRE.— 

See Arbitration 97 

WRONGFUL ENTRY AND EVICTION.— 

See District Court 75 
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ACJCOUNTS— 

Of Trustee chargeable against Trust Estate 
See Trusteb 

BIGAMY— 

See Mabbiaqe 

BREACH OF AGREEMENT— 

For Partnership. See Partnebship 

BY-LAW— 

See Ultra Vires 

CERTIFICATE OF TITLE— 

See Real Property Act of 1801 . . 
CONTRACT— 

See Pastoral Lease 
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COMMITTEE OF LUNATIC— 

The comniittee of a lunatic is liable to bo discharged 
from his office (1) if he become inssolvent, or {2} 
if, in making an application to the court concern- 
ing the estate of the lunatic, lie omit to disclose a 
material fact, or (3) if, in any dealing with the 
estate for which the authority of the court is 
necessary, he act without such authority . . 1 
CONTEMPT— 

An action having been tried at nvti prius, and a verdict 
having been given for the defendant on motion 
for judgment, the case was referred back to a jury 
for re-assessment of damases. Before the second 
trial an article was publislied in a newspaper re- 
flecting upon the judge in referring the case back. 
The publisher of tlie newspaper was punished for 
contempt of court . . . . . . . . 37 

DAMAGES— 

Measure of. See Pastoral Lease . . . . 21 

DEDICATION— 

iS'ee Public Road . . . . . . . . 7 

DISCOVERY OF GOLD— 

Reward for. See Gold Fields Regulations of 
1874 . . . . . . . . . . . . 54 

EQUITABLE RELIEF— 

See Partnership 51 

EVIDENCE— 

Admission of. See Pastoral Lease . . . . 21 
FRAUDULENT PREFERENCE— 

See Ultra Vires 3 

GOLD FIELDS REGULATIONS OF 1874— 

The measurement of distances referred to in Regula- 
tion No. 44 of the Gold Fields Regulations of 1874 
is horizontal plane measurement. 
Semble : — Regulations Nos. 6 and 9 do not apply to 
reward claims, but only to holders of ordinary 
claims marked off by themselves . . . . 64 

GRANT OF LAND— 

See Real Property Act of 1861 . . . . 57 

INFORMATION— 

Withdrawal of. See Pubucation of Name . . 45 
INSOLVENCY— 

Of Committee of Lunatic. See Committee of 
Lunatic . . . . . . . . . . 1 

LUNATIC— 

Su Committee of 1 



page. 
MARRIAGE— 

The 11th sect, of the Marriage Act of 1864 is merely 
directory, and therefore a marriage celebrated 
before 8 o'clock a.m., or after 8 o'clock p.m., is not 
on that account void 

The Statute 9 Geo. IV., cc. 31 and 83, are repealed in 
this colony by 29 Vict., No. 11, and the repeal is 
not Umited by the latter,or any other statute, from 
affecting the jurisdiction of the Supreme Court. 
Consequently the court has no jurisdiction in the 
case of a bigamy or other offence committed out- 
side of the colony and its dependencies .. 10 

MARRIAGE ACT OF 1864— 

See Marriage . . . . . . . . 16 

PARTNERSHIP— 

Breach of agreement for — *4 and B agree together to 
enter into a partnership to form a cattle station ; 
A to provide the grazing country and B to pro- 
vide the cattle. After supplying a portion of the 
cattle, B refused to supply any more. A brought 
an action against B to recover damages for the 
breach of the agreement. 

Ilddy that the action, being by one partner against 
another with reference to partnership matters 
and not being for account, could not be main- 
tained. The Court, however, treated the action 
as one for the administration of the partnersliip 
affairs and for a dissolution, and granted a 
decree . . . . . . . . . . 51 

PASTORAL LEASE— 

//. having tendered for certain blocks of country, the 
tenders were accepted on the 17th July, 1861. 
Previous to the acceptance, M purchasecl all //'« 
estate, right, title? and interest of, in, and to the 
said blocks or runs, IV s interest in the blocks was 
transferred to M with the sanction of the Go- 
vernment, and on the 23rd July, 1861, he was 
informed by the Government that the runs had 
been transferred to him. M held possession of 
the runs and occupied them with stock until the 
year 1866, and paid all the rents and assessments 
upon them, and applied to have leases of the runs 
for 14 years granted to him by the Government. 
On the 13th March 1866 the Government declined 
to grant him leases of the runs, but in 1867 
granted him leases of country which they alleged 
to be the runs. About June 1866, M received 
notice from R to remove his cattle from the runs 
and was also requested and directed by the Go- 
vernment to remove them. M having brought an 
aection against a nominal defendant appointed by 
the Government under " Tlic Claims against the 
Government Act " for damages for the loss of the 
runs, evidence was admitted at the trial that in 
valuing country, good sheep country, such as 
that in dispute, was estimated at so much per 
head for the number of sheep on the station, the 
market value per head being increased when the 
number of sheep was comparatively small for the 
grazing capabilities of the run, and lowered when 
the run was more largely stocked, and the learned 
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judge directed the jury that the measure of dam- 
ages was the loss which M had sustained through 
losing the country and removing liis sheep, and 
that they might give interest on the amount of 
damages awarded. 

Ueldf that there was a sufficient contract binding upon 
the Government to grant a lease of the runs. 

That there was a breach of contract committed by the 
Government, entitling Jf to a remedy from the 
Crown under The Claims agaiiiat the OovernmerU 
Act. 

Held cUso, that the evidence was porperly admitted 
and that the jury ought not to have been directed 
not to give damages for the speculative loss of 
good will, premium, or business profits, and that 
they ought not to have been directed that they 
might give interest on the damage awarded 21 
PASTORAL LEASES ACT OF 1869 (33 Vict., No. 10)— 

Sec. 64 — C beino; the lessee of Crown Lands applied 
in October 1873 to pre-empt a portion of them 
under 33 Vict., No. 10 Sec. 54. In November 
1874, the application was approved, and C was 
directed to pay the amount of the purchase 
money and fees into the Treasury. In December 
1875 C died without having paid the money, and 
in May 1877, the widow and administratrix 
applied to be allowed to complete the purchase, 
and was permitted to do so. 
Held, that tlie land so purchased formed a part of the 
real and not the personal estate of C. . . 11 

PRE-EMPTIVE PURCHASE OF LAND— 

iStic Pastoral Leases Act of 1869 .. .. 11 
PROBATE ACT OF 1869 (31 Vict., No. 9)— 

Sec Trustee . . . . . . . . . . 13 

PUBLIC ROAD— 

The owner of certain land having subdivided it for 
the purpose of selling it in allotments, deposited 
with the Registrar- General a map, showing the 
subdivisions and streets as required by Sect. 1 19, 
of the Heal Projycrtif^ Ad of 1861. The map 
showed a street running through the land called 
Gotha-strcet. Suljsequently to the deposit of the 
map, the land having been assessed for rating 
purposes in one block, the owner procured ite 
assessment on the subdivisions shown on the map, 
and from that time he paid no assessment on 
(jotha-street. Tlie land, soon after its subdivision, 
was a<Ivertised for sale by auction, and described 
as having been subdivided into 20 allotments, 
Gotha-street intersecting them. To the majority 
of the allotments there would have been no 
accents but through Gotha-street. 

Held, that there was sufficient evidence of the 
dedication of Gotha-street as a public road or 
highway . . . . . . . . < • 7 

PUBLICATION OF NAME— 

By limited company. The omission of a limited com- 
pany to paint or affix ite name on the outside of 
its place of business is not an indict-able ofiPence. 

The action against a Umited company for the penalty 
for such omission is like other qui lam actions, a 
civil and not a criminal action, nor does it make 
any difference that it is commenced by informa- 
tion and tried in a summary way before justices 
of the peace. 

The informer in such a suit has therefore the power to 
stop the proceedings, and all other righte which a 
suitor has . . . . . . . . . . 45 
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aEAL PROPERTY ACT OF 1861— 

Sec. 119. <Sc€ Public Road 7 

Set. 27. The Crown grantee of certain land sold it to 
a purchaser, and gave poflsession of the land and 
delivered the Crown grante to him. The vendors 
received the purchase-money, but no transfer of 
the land was executed. Two years afterwards the 
vendors disappeared, and were not afterwards 
heard of. The purchaser continued in undis- 
turbed possession of the land for twenty veArs 
after the purchase, and then applied to the 
Registrar-General to issue a certificate of title to 
the land in his name. 

Held, that the purchasrr was entitled to have the 
certificate of title issued. 

Held also, that when a good prima facie title to land 
is established, such as the court would compel a 
purchaser to take, a certificate of title ought to 
issue «. .. •• •• .. •• V 

Sec. 14. In a grant of land, the land granted was 
described as " All that piece of parcel of laud 
. . . . containing by measurement 1280 acieb 
exclusive of swamp be the same more or Ics^ 
situated, &c." 

Held, that the grant included the swamp. fc?ec. 14 

does not empower the Registrar-General to consult 

the Supreme Court on matters of administrative 

deals involving no question of law . . . . 67 

STATUTES— 

20 Vict., No. 15 . . 21 

25 Vict., No. 14, sec. 119 7 

27 • • • • • • V 

14 67 

27 Vict., No.4, sees. 40, 41 45 

28 Vict., No. 15, sec. 11 16 

„ „ 21, sees. 70 and 76 . . . . 41 

29 Vict., No. 11 16 

,« ,, ^«J >• «• •• «. irfl 

31 Vict., No. 9, sec. 6 . . . . . . . . 13 

33 Vict., No. 10, sec. 54 11 

38 Vict., No. 11, Regulation No. 44, 6, 9 . . 64 
TITLE TO LAND— 

See Real Property Acrr of 1861 . . . . 9 
TRUSTEE— 

The provisions of the 6th sec. of the Probate Act 
do not apply to executors acting as trustees. 

Trustees are not entitled by any practice of the colony 
to deduct anytliing from the trust estate by way 
of commission for their pains or trouble. 

Held, that trustees were not entitled to charge any of 
the following items against the income of their 
cestui que trust : — Solicitor's costs in obtaining 
probate of the will in which the trust estate was 
devised to the trustees ; in passing accoimts in 
perfecting titles to part of the real estate ; in 
calling in part of the real estate outstanding on 
mortgage, in connection with the disclaimer of an 
executor ; estate agent's charges for valuing part 
of the real estate ; for insurance on buildings ; 
commission on the sale of part of the real estate ; 
exchange on remittance of part of the corpus of 
the proi)erty ; commission allowed by the court 
to <lefendant as executor ; premiums on Govern- 
ment debentures purchased for the estate ; costs 
of passing accounts . . . . . . . . 13 

ULTRA VIRES— 

The Nomianby Mining Company l>eing indebted to 
their bank in the sum of £4,000 upon the security 
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PAQB. 

of a mortgage of thoir roal proporty, were at 
different times allowed advances by the bank by 
way of overdraft for the purpose of pa3ring the 
wages of workmen, and the cost of materials for 
carrying on the mining operations. In December 
1873, the overdraft had reached the sum of 
£3,500, and the affairs of the Company being 
then in an embarrassed state, and they being 
pressed by the bank for payment of the £7,500 
then due, requested Ck>r(ield to advance them the 
amount. Oorfield agreed to make the advance 
upon having its repayment secured by a mortgage 
over the real estate of the Company for £3,500, 
and by tliree promissory notes for £4,000, £2,000, 
and £1,500 respectively signed by directors of the 
Company. In February 1874, the Company being 
then insolvent, and unable to pay its creditors, 
Corfield sold the real estate which had been mort- 
gaged to him, and received the whole of the debt 
of £7,500 with interest due to him by the Com- 
pany out of the proceeds. 
tlrK that the Company's unsecured debt of £3,500 to 
the bank, was the balance of an account over- 
drawn for the purpose of the business of the Com- 
pany, and therefore was not a loan in excess of 
the borrowing powers of the Company. 



FAQB. 

That, the transaction with Corfield being in effect a 
mere substitution of Corfield for the bank as the 
creditor of the Company, it was not a loan in ex- 
cess of the powers of the Company ; nor did the 
payment to Corfield of the £4,000 not secured by 
his mortgage constitute a fraudulent prefer- 

eUCO as aa ,. ,, ,■ •• V 

A municipal by-law provided that the municipal 
council might cause a notice to be served on any 
landlord or owner of any shop, warehouse, dwell- 
ing, building, or ground fronting any street or 
thoroughfare in the municipality of Brisbane, to 
pave the footpath in front of such shop, &c., and 
that every such footpath should be paved with 
such materials, and in such time, and in such 
manner as should be directed by such notice, and 
that every landlord, or owner who should neglect 
or refuse to comply with the notice as aforesaid, 
should for every such offence be liable to a pen- 
alty not exceeding £10. 

Hddf that the by-law was not tdtra nres . . 41 

VENUE— 

Change of — The venue of a case shall not be changed 
unless there are sufficient facts to satisfy the 
C-ourt that a fair and impartial trial could not be 
had at the original place of venue , . . . 37 
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FULL COURT. 



Hay 10th. 

RBOINA V. CORVIB AND liBSNIM. 

Caption — Adimsiibiltty of Depositions — 31 Viet., 

No, IS, sec, 65. 

To make the depositions of a deceased person admissible 
as eTidence, there is ho necessity for a general caption. 
The reqoirements of the statate, 31 Vict., No. 13, sec. 
65, may be shown to have been complied with, from the 
whole depositions. 

Thb facts of this case are briefly these : — 

The prisoners, Corvie and Lesnini, were charged 
at Gynipie in December, 1880, with an " attempt 
to murder ' one Grisostolo. Grisostolo died iti 
January, 1881, and the prisoners were tried at 
the Maryborough Circuit Court before Mr. 
Justice Pring in April last, for the murder. 
The principal eyidence against the prisoners 
were the depositions of Grisostolo. At the 
trial, Corvie was defended by Tozer (solicitor), 
Lesnini, by Murray-Prior. At the request of 
Prior and Tozer, Mr. Justice Pring reserved a 
case for the decision of the Full Court. The 
depofiilions were objected to as inadmissible 
evidence, principally, because there was no proper 
caption within the statute. 

The caption was in this form in each case : — 
"Gympie, [25th] 30th December, 1880. 
(Before J. Farrelly, J.P.) 
Augustus Conrie, [Stephano Lesnini] charged 
with an attempt to murder one Celeste Grisostolo." 
ft was proved at the trial that Grisostolo was 
dead — that each prisoner was charged before a 
justice of the peace with having attempted to 
murder Grisostolo— that the deceased Grisostolo 
on each occasion, gave his evidence before a justice 
of the peace in the presence of the accused — ^that 
the evidence was taken on oath and that each 
prisoner had opportunity of cross-examination. 
Mr. Justice Pring admitted the depositions against 
the prisoners, who were found guilty of man- 
slaughter, subject to the opinion of the Full Court 
as to the admissibility of the evidence." 
Attorney-General for the Crown. 
Murray Prior argued for Lesnini — and cited 



Reg. V. Newton, 1 F. and F., 641 ; Reg. v. Galvin, 
10 Cox. C.C, 198. 

TEe court decided that the objections raised 
were not good in law; and that the depositions 
were rightly admitted. There is no necessity that 
the caption to depositions should be exactly 
similar to the form given under section 65, of 31 
Vict., No. 13— provided it be substantially the 
same. The requirements of the statute may be 
shewn to have been complied with from the whole 
depositions, not merely from the caption. Though 
thus there is no necessity for a general caption, 
still it is desirable that the forms given by the 
statute should be complied with. That taking 
the depositions from beginning to end, the statute 
has been complied with. 

Judgment affirmed against both prisoners. 

Solicitor: F, I. Power, Gympie. 



■Z PARTS lOTXS. IN RB lOLLS. 

Mandam/as. — Gold Fields Act of 187 J^ 

The dDties of a warden as to reoeiving, recording, and 
reporting, on applieations nnder the Qold-fields Act of 
1874, are simply ministerial, and therefore a writ of man- 
damus will lie to compel the warden to perform saoh 
daties. 

On, or about the 25th day of April, 1881, on the 
application of Thomas Mills, a miner, residing at 
Charters Towers, through his solicitor, Mr. Mars- 
land, Mr. Justice Harding granted a rule nisi, 
calling upon Philip Frederick Selheim, the warden 
of the gold-field of Charters Towers, to appear 
before the Full Court on May 10th, 1881, and 
shew cause why he refused to receive — and why 
a writ of mandamus should not issue, ordering 
and commanding the said warden, or other war- 
den for the time being of the said gold-field, to 
receive the application for a gold mining lease, 
which was made and tendered by the said Thomas 
Mills to William Skelton Charters, the then 
warden at Charters Towers, on or about the 2nd 
Jxme, 1880, and by him refused, and to record 
and report upon the said application in the man- 
ner pre8orif)ed by the Gold-fields Act of 1874, 
and the regulations thereunder 
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Garrick, Q,C,, and Real, now moTcd the rule 
absolute. 

Cooper (Attorney-General), for the warden 
submitted to any order the court might make. 

The application for the writ of mandamus, was 
made on the following grounds : — 

1. That the said Thomas Mills had, on the 2nd 
June, 1880, and has ever since continued to have, 
and now has a legal right to have his said appli- 
cation for a gold mining lease received, recorded, 
and reported upon, and otherwise dealt with in the 
manner prescribed by the said Act, and the regu- 
lations established thereunder. 

2. That the said W. S. Charters, as such war* 
den as aforesaid, was bound and required by the 
said Act and regulations, to receive, record, and 
report, and otherwise proceed upon the same appli- 
cation in the manner therebv described. 

3. That the said P. F. Selheim, as such warden 
aforesaid, and as the successor of the said W. S. 
Charters, in the office of warden, of the said gold- 
field, was bound and required by the said Act and 
the regulations thereunder, to receive, and record, 
and report, and otherwise proceed upon the said 
application in the manner thereby prescribed. 

Garrick, Q.C., for applicant, relied on sees 
5, 10-15, 29 and 97 of the Gold-fields Act of 1874. 
and rules 77, 78, 79, 81 of the general regula- 
tions thereunder, and argued that the warden was 
bound to receive the application, on the ground 
that the receiving of such an application was a 
duty to the public ; and in support of his case he 
cited The Queen v. the Mayor and Assessors of 
Monmouth, L.R., 5 Q.B. 251 : the Mayor, and 
Assessors of Rochester, in re parish of St. Nicholas 
V. the Queen, 27 L.J., Q.B., 434. Davenport's 
case 1867, was commented upon. 

The following judgments were delivered : — 

LiLLBT, C.J. : 

The 5th section of the statute enacts that 
'• the Governor in CouncO shall have power to 
appoint all officers necessary to carry into effect 
the provisions of this Act, and assigfn to such 
officers, such duties and remuneration as he may 



think proper." That would no doubt give the 
Governor power to appoint wardens ; by the 29th 
section a further power is given to the Governor 
in Council to appoint officers to be called wardens, 

who shall have and exercise the jurisdiction con- 
ferred upon them therein, or by the regulations. 
That seems to me to apply more particulariy to 
the administration of justice, for in the 30th 
section, the extent of their jurisdiction is defined. 
The 29th and subsequent sections relate to judi- 
cial matters; but there is nothing in the Act 
which would make a i*egulation imposing other 
duties upon wardens inconsistent with the terms 
of the statute. The Governor might assign under 
section 5, certain ministerial duties in addition to 
the judicial duties committed to them. There is 
nothing in the statute that I am aware of which 
relates to the mode of applying for land ; that is 
provided for by regulation. The 97th section 
enables the Governor "from time to time," to 
make such regulations, not being contrary to the 
provisions of this Act, as may be necessary for 
the purpose of giving effect to this Act, and for 
the management of the gold-fields generally. I 
have already said it would not be contrary to the 
provisions of this Act, to assign to the wardens 
ministerial, as well as judicial duties, '' such regu- 
lations shall be published in the Gazette, and after 
publication therein, shall have the force and effect 
of law, and shall be judicially noticed in any 
court of justice." The meaning of that portion of 
the section giving a regulation the force of law is 
to make any regulation by which the* Grovemor 
assigned any duty to a warden or other officer a 
continuation of the statute. The GrOvemor passes 
them, and they are laid before parliament in the 
manner prescribed oy the statute. Regulations 
were made, and by the 77th, 78th, and 79th 
regulations provision is made for the mode of 
applyincr for auriferous leases. It is not neces- 
sary to enter into the details of the regulations. 
The evidence here is, that Mills, the applicant, 
upon whose behalf the rule was obtained, 
had complied with all the requisites — ^had done 
everything in fact which the law obliged him 
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to do tx) obtain the status of applicant under 
the regulations. The law then throws upon the 
warden certain duties, by regulation V f, to receive 
the application, by 78, to record it, and by 79, to 
report upon it. To my mind the regulation does 
not confer any discretion upon the warden, and 
that with respect to the recording and reporting 
upon the application, it does not charge liim with 
any judicial duty. They are simply ministerial 
duties. He might report what he liked; it is in 
fact analogous to a writ commanding a magistrate 
to hear and determine, but which does not charge 
him to hear and determine in any particular way. 
Here the warden had a duty imposed upon him, 
and the court could command him to receive, re- 
cord, and report upon the application; but thej 
could not of course, tell him to report in any par- 
ticular way. It seems to me that there is nothing 
in the statute or the law relating to mandamus 
in connection with the Crown prerogative which 
deprives the applicant of his right to a writ of 
mandamus. There is a statutory duty thrown 
upon the warden, and there is no other satis- 
factory remedy. The case of Davenport, we 
may presume, was rightly decided on the existing 
law, but it can have no application to this case. 
All that was decided was that the commissioner 
was the proper person to go to, — ^that the land 
agent was not the proper officer. If the case ha.s 
any application at all, it is rather in favor of 
the writ the court now grants. But in this case 
there is an officer almost in the position of the 
commissioner xmder the Land Act of 1868. 
There is no other person between him and the 
Crown, and there is no other way of reaching the 
person who has to decide upon the application, 
unless the warden receives, records, and reportn 
upon it. 

The writ must go, but without costs. 

Hakding, J. : — 1 have also arrived at the same 
conclusion. The case which raised a doubt dur- 
ing the argument was the case of Davenport, 
which had been mentioned. Of course the decisions 
of this court from time to time are binding upon 
the court, and if it had been found on argument 



that the points raised in the case now before the 
court had been already decided by Davenport's 
case, it would have been bound by it. The decision 
in that case tmmed upon the principle urged in 
the argument against the rule, that the court 
could not grant a mandamus against a person who, 
as an inferior ministerial officer, obeyed a power 
which he was unable to resist. As far as I have 
been able to criticise the Act and the rules now 
under consideration, I have been unable to find 
that that objection held in the present case, there- 
fore, I do not find myself bound by Davenport's 
case. The difficulty caused by that case being re- 
moved, I consider the construction of the Gold- 
fields Act and regulations clear. The Act and re- 
gulations taken together form the law of the land, 
q%kd the gold-fields and country subjected to it. 
The proposition with which Mr. Garrick started, 
• that the warden was bound to receive, record, 
and report upon the application," is to my mind 
clearly made out by the 77th, 78th, and 79th re- 
gulations, assisted more particularly by illustra- 
tions derivable from regulations 81, 84, and 85. 
1 am of opinion that the rule — ^which is a rule of 
universal application — that in the absence of any 
other adequate and specific legal remedy, man- 
damus will lie to compel the performance of 
purely ministerial duties plainly incumbent upon 
an officer by operation of law, or by virtue of his 
office, and concerning which he possesses no dis- 
cretionary powers — is applicable to the present 
case. I myself see no other adequate and specific 
remedy possible. The neglect of the officer to re- 
ceive, record, and report upon tins application 
might be a disobedience of a statute, and if it were 
so would, as laid down in the 124th article of 
" Stephens' Digest of the Criminal Law," amount 
to a misdemeanour, in respect of which the warden 
might be indicted. But if he were indicted, found 
guilty, and punished, it would be more a remedy 
belonging to the state for his correction than for 
the injury to the applicant. And as that is the 
only other remedy whicb, as far as I am aware, is 
open to the applicant, and which to my mind is 
not an adequate one, 1 am of opinion that the oi^ 
dinary law as administered by this court in respect 
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to writs of mandamus, must be followed — and the 
rule made absolute. 

Pring, J. : — The first question to be detenu ined 
appears to me to be, whether a writ of mandamus 
will lie against a warden under the " Gold-fields 
Act," for non-compliance with its terms. The 5th 
section is the first which gives the general power 
to the GrOTemor in Council to appoint officers 
necessary to carry out the provisions of the Act ; 
and on looking at the 29th section, it will pro 
bably be apparent that the warden, mentioned 
in the 78th regulation, is fully clothed with 
statutory power, by virtue of the latter part of 
that section. By the 10th section, the Governor 
has power to grant leases for mining, but nothing 
is said in that section as to the terms upon which 
he may grant them, and I suppose it was thought 
necessary that the modus operandi should be de 
fined by regulation. Regulation 78 defines the 
warden's duty in respect to applications for 
leases; he is to record each application in a book. 
There is no discretionary power in him to refuse 
to do what is appointed by the regulations, which, 
after publication in the Gazette, have the force of 
law, and become statutory enactments. I am 
therefore of opinion, that the warden is clothed 
with a statutory duty defined by the statute, and 
one which he has no option to decline to perform, 
and no discretion. 

Rule absolute, but without costs. 

Solicitors for applicant, Edwards & Mar si and. 



NEVILLE V. ORBELL. 

District Courts Act, 1867, section 113 — Licensed 
Pawnbrokers Act, 13 y ict.. No, 37. 

On the trl&l of an information laid under the Licensed 
Pawnbrokers Act, 13 Vict., No. 37, it is a question of fact 
to be decided on the whole evidence by the justices, 
whether there has been a carrying on of the business of a 
pawnbroker under section 2 of such Act. The receipt of 
interest on a pledge is primd facie evidence of carrying 
on the business, which, however, may be rebutted by 
evidence from the person charged. For purposes of 
prosecution, the offence may be held to have been com- 
mitted on date of receipt of interest. 



Tms was a special case stated under '^31 Vict., 
No. 30, sec. 113. An information was laid under 
the Pawnbrokers Act. The information was tried 
before justices, when there was given as evidence, 
that one Barber lent Neville £1 lis., for principal 
and interest on the loan of £1, lent on a watcli 
some 13 months previously. Neville had no 
license. Neville was fined. He appealed, and the 
District Court Judge (Blake) upheld the convic- 
tion, reserving this question for the Full Court : — 

** Was 1 right in deciding that the receiving of interest by 
the appellant, was the carrying on of the trade or business 
of a pawnbroker, within the meaning of the second 
section of the Act, 13 Vict., No. 37.'' 

Real appeared for the appellant, and argued 
the case at length. 

Lillet, C.J., said that : — 

Upon the evidence set out in the third para- 
graph it appeared that the appellant had ad- 
vanced £1 upon a watch pawned with him by one 
Barber; that the loan was to bear interest. It 
did not appear that any interest was paid in the 
meantime, but thirteen months after, the person 
who pledged the watch paid the principal, and 
eleven shillings in respect of interest. Upon that 
evidence the judge held, that the receiving of 
interest by the appellant from the person who 
pledged the watch on the 13th January, 1881, as 
set forth in the evidence, was a carrying on of the 
trade or business of a pawnbroker. What is the 
ordinary conception of the business of a pawn- 
broker? He receives a chattel which is said to be 
pawned with him, which bears in respect of the 
original -loan, from day to day, an accumulation of 
interest ; every day that the pawnbroker forbears 
to demand and recover his money, he has the ex- 
pectation of t]ie loan bearing additional interest. 
The forbearance is in fact in the nature of a new 
advance, and that being so, every day he penii it- 
ted the pledge to remain unredeemed, was a new 
carrying on in respect of that particular article of 
the business of a pawnbroker. He was holding 
the article in expectation of gain or reward. 

Until the article was discharged, it seemed to him 
there was a carrying on of the business of a 
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pawnbn^er. That seemed the question the judge 
had submitted to them — not whether the naked 
receipt of interest would constitute a pawnbroker. 
He might have put the question thus : — Do these 
facts constrain me as a necessary conclusion of 
law, to hold that there was not a carrying on of 
the business, &c.f He thought the judge was 
right in holding that it was open to him to deal 
with the facts, and that there was no necessary 
conclusion of law. Whether, when only a single 
instance was proved, the judge was right in 
coming to the conclusion, that there was a carry- 
ing on of the Business, was not for them to decide. 
He thought there was primd facie evidence which 
demanded from the party charged, tliat he should 
rebut it, which he had not done. He was of 
opinion, therefore, that the appeal must be dis- 
missed. 

Harding and Piunc, J J., were of the same 
opinion. 

Appeal dismissed. 

Solicitors, Bees R. Jof^s and Brown. 



IN INSOLVENCY. 

April U. 

(Before his Honor Mr. Justice Harding ) 

Uf THB BBTATB OF OEOROE NASH, OF IPSWICH, 

CARPBNTRU. 

Beletue of Trustee — Practice, 
This was an application made by N. Wilson 
(of Wilson and Wilson) on behalf of the trustee 
of the property of this insolvent, for his release. 
His Honor delivered judgment, and stated that 
the law makes, amongst others, the following re 
quirements: — 1. That the trustee shall apply to 
the court to fix the time and place upon which he 
may make application to the court for such re- 
lease (rule 105). 2. That a meeting of the credi- 
tors sliould be called to consider the application, 
the time and place when the application will be 
made being inserted in the summons. The trustee 
to give information at this meetuig that he pro- 
poses to apply to the comrt for a release, and lay 
before the creditors thereat ** an account, showing 
the manner in which the insolvency has been con- 



ducted, with a list of the unclaimed dividends, if 
any, and of the property, if any, outstanding 
(Insolvency Act, s. 197), and produce a report 
made by the accountant in insolvency on his 
accounts ' (rules 106, 183), and that any creditor 
bhall be at liberty at this meeting to express his 
opinion as to the conduct of tlie trustee (s. 197), 
and that the chairman thereof shall cause minutes 
of all the resolutions and proceeduigs to be kept 
and duly entered in a book from time to time, to 
be duly filed in court, and that such minutes, if 
purporting to be signed by him, or a certified 
copy thereof, shall be receivable as primd facie 
evidence that the meeting was duly held, and the 
resolutions or proceedings were duly passed and 
had (s. 180). (See ss. 93 and 128 as to meetings 
of creditors.) 

3. That the trustee shall, fourteen days before 
his application to the court for a release, transmit 
to the accountant in insolvency a copy of his 
before-mentioned accounts, and that thereupon 
and upon such other matters as he may think 
ought to be so reported, the accountant in in- 
solvency shall make and present to the court a 
report (s. 197). 

4. That the trustee shall, at the application for 
iiis release, produce to the court the report of the 
accountant produced at the meeting (rule 183). 
There is also provided in form No. 26, in the 
schedule of forms, the form of the list of creditors 
assembled, to be used at every meeting. 

Such being the requirements of the law, the 
judge should have before him at the time of the 
making of an application for a release by a trus- 
tee, the following documents, the originals, or 
properly authenticated copies of which should be 
on the file of the court: — 1. The order fixing the 
time and place for the application. 2. The min- 
utes of the meeting, or a certified copy thereof. 
3. The trustee^s account placed before the meet- 
ing. 4. The accountant's report produced at the 
meeting on the trustee's accounts. 5. The list 
of creditors assembled at the meeting. 6. The 
accountant's report on the trustee's account, dec, 
to the court. The minutes should be drawn Up in a 
formal manner (see forms 25 and 32), showing 
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compliance by the trustee with his duties in re- 
spect to the meeting, the resolutions passed, and 
proceedings had thereat. 

The trustee's account should be something 
more than a mere debtor and creditor account. 
It must show how the insolyency has been con- 
ducted, so as to enable the creditors, who for the 
purpose may be assumed to be ignorant of the 
matters affecting the estate, to arrive at conclu- 
sions, among other things, as to what the estate 
consisted of at the time of the adjudication in 
actual and doubtful assets, the mamier of the 
distribution of the proceeds, and generally the 
economy or otherwise of the winding-up of the 
estate, and the trustee's performance of his 
duties in respect thereof. Probably the word 
' account,' as used in this section, means a narra- 
tion of the mode in which the winding-up of the 
estate has been conducted by the trustee. 

The accountant's report should also be formal, 
according to the form and sections of the Insol- 
vency Act, which he specified. Forms 27, 39, and 
42 — the last is most suitable, — ^also the reports 
to be produced to the meeting, should have spe- 
cial reference to the provisions of s. 136, ss. 192 
to 196. Rules 172 to 186; Rules 17th August, 
'77; rules 7, 8, and 9; — ^aud generally as to his 
accounts as known to the accountant. The report 
on the trustee's accomit should deal with that 
account in respect to its fairness, completeness, 
and general accuracy, as weighed (1) by its con- 
tents, (2) by the accountant's knowledge of the 

estate. 

His Honor said Ue had not referred to the 

technical proofs of services of notice, advertise- 
ments, (kc, still excluding them. He said, that of 

the six documents required, he found only the 
first of them, viz., the order fixing the time and 
place for this application, dated 2ud March, in 
regular form. In the place of the residue he was 
referred to an affidavit of the trustee, filed on 8th 
April, having three annexures thereto. The first, 
marked A, is said by the trustee in his affidavit 
to be a report on his accounts obtained by him 
from the accountant ; the next, B, the minutes of 
the meeting; and the last, marked C, to be the 
report of the accountant on the trustee's 



accounts laid before the meeting. The documents 
marked A and C, entirely lack the form of re- 
ports. The first is in the shape of a letter from 
the accountant to the trustee, and concludes with 
an expression of regret that no dividend had 
been declared. If the other document in the 
form of a letter is intended for the 6th of the 
documents, it should, at all events have been 
presented by the accountant to the court and not 
delivered to the trustee. The document marked 
C merely contains a resolution to the effect that 
the creditors voting approve of the trustee's ap- 
plication; whether it was properly passed or not 
no means of ascertaining is afforded, as it does 
not say who was present ; and the fifth docimient 
he had mentioned does not appear to be on the 
file. The third document he had mentioned, the 
trustees account placed before the meeting, is 
entirely wanting, so that out of six dociuuents re- 
quired, two (3 and 5) are absolutely wanting; 
and three others (2, 4, and 6;, the one imperfect, 
and the otiher most informal. Possibly it may be 
b\ the power of the applicant to supplement the ' 
material before him. With this object he would 
further reserve judgment on this application till 
the 18th of May, with leave to the trustee to sup- 
plement the materials in the meantime as he may 
be advised. If he could not do so he would refuse 
the application and permit it to be^ made de novo. 
On the 18th of May, on the application of N. 
Wilson with further dociunents and materials. His 
Honor being fully satisfied, accordingly granted 
the application for the release of the trustee. 



In Chambbrs. April 20. 

(Before his Honor the Chief Justice.) 

m THB INSOLVBNT BSTATB OF QBOROB AITKIN. 

H. Smith (iSmith and Smith) appeared in support 
of a note of motion to fix a day for the insolvent 
to attend and pass his last examination. Mac- 
pherson, on behalf of the official trustee and some 
of the creditors of the insolvent, opposed the ap- 
plication on the grounds — 1st. That the first 
meeting of the creditors had not taken place. 
2nd. That there had been no opportunity to 
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examine the insolyent. And 3rd. That no books 
of accoiint showing tlie business transactions of 
the insolyont had been delivered to the trustee. 

The insolvent in this case had been arrested 
under a Ca, Be. An order for discharge from 
custody was made upon hnding bail, the insolvent 
in i^500 and two sureties in £250 each, until the 
insolvent passed his last examination. 

His Honor, considering the circmnstauces oi 
the case, dismissed Uie motion. 



Apra 26th. 
(Before His Honor the Chief Justice.) 

IK TilE INSOLVENT BSTATB OF BDWAKU IIUBSEL). 
DAUNT, FORMERLY OF BRISBANE, NOW OF SYDNEY, 

LIFE INSURANCE AGENT. 

Insolvency Act 187 J^, sec. 168. 
Wednesday, the 20th April, had been fixed by the 
Registrar for the insolvent to apply for his cer- 
tificate of discharge. Upon the case being culled 
on, neither the insolvent nor the solicitor appeared 
in support of the application. 

The creditors' trustee appeared. 

His Honor, after reading the trustee's report, 
reserved judgment. 

On the 26th April, His Honor delivered the 
following judgment: — 

The insolvent having passed his last examina- 
tion, and two years Having elapsed from the date 
of adjudication, he filed an application for his 
certificate in the form No. 53 prescribed by the 
rules. The Registrar appointed a time and place 
for hearing the application, and the requirerl 
notice was gazetted and given to the trustee b)* 
the insolvent, in accordance with rule 121. A 
aittuig of the court has been lield piirsuant to the 
Registrar's appointment. The trustee appeared 
aJid rendered his report. The insolvent did not 
appear, nor any one on his behalf. The question 
for me to determine is whether, under such cir- 
cumstances, I can deal with the application for the 
certificate. The procedure in this instance is 
under section 168 of the Act, and the court has 
decided that the insolvent must, under that sec- 
tion, prove some one of the statutory conditions 
entitling an insolvent to a certificate of discharge. * 



The burden of proof is on the insolvent, and if 
he, after having applied to the court for such cer- 
tificate, does not produce satisfactory evidence, 
the statute provides tliat '' such certificate shall 
not be friven." Under the English law the court 
must on its own motion appoint a sitting to con- 
sider a question of granting an order of dis- 
charge to the bankrupt. Under our statute the 
insolvent gives the court jurisdiction by applying 
for a certificate of discharge. He does so by 
filing his application on the records of the court, 
and the time and place of hearing having been 
fixed by the registrar, the judge attends in court, 
ready to receive the evidence and to hear the 
application which is read (form No. 54). The 
uisolvent has then an opportmiity of satisfying the 
court that " he is entitled to such certificate." If 
he fail to appear or having appeared does not 
prove to the court that he is so entitled, the mat- 
ter may be adjudicated upon. The insolvent 
cannot, in my opinion, without the leave of the 
court, withdraw his application. When the in- 
solvent has applied to the court he cannot evade 
its judgment. In this case the insolvent and his 
solicitors absented themselves, and failed to give 
any evidence or to support the application in any 
way ; they did not even apply for another oppor- 
tunity of doing so. The reason is clear. The 
report of Mr. Pocock (the creditors' trustee) 
shows that the books of the insolvent have been 
most irregularly kept ; that they do not disclose a 
true state of his affairs, the cash book being only 
partially kept, and no entries whatever made in 
the ledger between 1st October and the date of 
insolvency, 27th November; that the insolvent 
stated the causes of his insolvency as follow : 
'' Great depression in trade, heavy failures in 
Brisbane, entailing large losses through having to 
take up so many dishonoured bills and cheques, 
the absconding of his partner, 6. A. Syme, who 
drew large amounts from the bank for his own 
private use, and also giving bills and cheques 
without receiving any consideration, and which 
bills and cheques are now coming in as claims in 
the estate." The trustee further reports upon 
these statements that they are not borne out by 
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facts, 80 far as he has been able to discover ; that 
the debts proved amount to £1,214 8s. 9d. ; that 
the total amount of debts, good and bad, owing 
to the insolvent did not exceed £300 ; that all the 
assets have been realised ; and that a dividend of 
only 8d. in the £ has been paid, in all about £40 
worth of assets. The insolvent had stated, as we 
shall see, that his assets were worth £1,600. The 
insolvent's statements respecting his partner 
(Mr. Synie) appear to be impudent falsehoods. 
The trustee reports upon these statements as 
follows : — " His partner (G. A. Syme) appears to 
have been a heavy loser by his connection with 
Daunt. They entered into partnership in June, 
Syme putting £500 in cash into the concern. In 
the following October they dissolved partnership, 
Daimt continuing the business on his sole account. 
The bank book of the firm disproves the assertion 
that Syme drew large amounts for his private use. 
I have received no claims on account of cheques 
and bills given by Syme as stated. The report 
of the trustee also shows that the insolvent Daunt 
endeavoured just fifteen days before he was ad- 
judicated insolvent lo obtain pecuniary assistance 
from Mr. C. 0. Clements, to enable him to effect 
a cor promise witli his creditors, by representing 
that his assets, alleged by him to be worth £1,600, 
exceeded his liabilities by £276 16s. 6d. Had 
Mr. Clements been deceived he would have lost 
probably the whole amount of the composition. 
So far from the insolvent being entitled to his 
certificate he appears to be a person who ought 
not to receive the sanction of the court to trade or 
pretend to trade again in this conmiunity. Tlie 
certificate is refused. 



MATRIMONIAL CAUSES JURISDICTION. 

April 22. 
Before the Judge Ordinary (the Chief Justice). 

RBBD V, RBBD. 
wraXB AND LUBIN, CO-RBSPONDBNTS. 

Copy of the petition must be served upon the Attorney- 
General at the time such petition is served upon the 
respondent and co-respondent. 

Mr. Cansdbll, for the petitioner. 

The petitioner proved service of petition and 

citation upon respondent and co-respondent Lubin. 



Mr. Cansdell informed his Honor that the 
Atomey-General had not beeri served with a copy 
of the petition until the 13th April, although 
tiie petition was filed on the 1 5th February, but 
contended that the words of the statute requiring 
the service of the petition on the Attorney-General 
on the same day as the petition is filed are only 
declaratory; that the service had been made 
sufficiently long before the hearing to enable the 
Attorney-General to intervene if he thought 
proper. 

His Honor said he had no power to waive the 
statute after such a long period and doubted, 
even if the petition had been served one day after, 
whether he had the power to waive it, as he con- 
sidered that looking at the words of the section 
" Every person presenting a petition for dissolu- 
tion of marriage shall on the day of preseiiting 
the same deliver a copy thereof to the Attorney 
General, ^./' the allowing of such a service as 
this might defeat the whole purpose of the section 
which had a great public object in view, viz., " the 
securing of the intervention of the Attomey- 
Greneral, if he believed he had grounds, and 
allowing him time to make enquires." If such 
service were to be held sufficient, parties might 
delay the service of the copy of the petition upon 
the Attoniey-Creneral until the eve of the hearing 
and in the meantime evidence upon which the 
Attorney-General might have acted might possibly 
have disappeared. 

His Honor gave leave to re-file the petition, and 
to allege supplemental matter if so advised, to 
re-serve and to proceed de novo. 

Solicitors, Smith and Smith. 



IN CHAMBERS. 

April 29th. 

A. J. 8. BANK V. SAL8BURY.— ^UUER XIV, HULK 1a. 

The facts of this case appear in the judgment. Mr. 
Justice Harding delivered judgment as follows : — 
This was an application made by Mr. Kuthning 
(of the firm of Little, Brown, and Rtithning), on 
behalf of tiie plaintiffs, the A.J.S. Bank, for 
liberty under order XIV, rule 1a, of the Judica- 
ture Act, to sign final judgment in this action for 
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the amount endorsed on the writ — ^that is to say, 
i:5,432 lis. 4d. for principal, and £1,586 Is. 5d. 
for interest, making together £7,008 128. 9d. — 
with interest and costs, and the costs of this 
application. 

This application was ojiposed by Mr. Hellicar, 
of the firm of Daly and Hellicar, on behalf of the 
defendant. His arguments are substantially 
comprised within the four following grounds: — 

(1) That the affidavit of Mr. Robartson read by 
the plaintiff in support of this application, and 
which formed its foundation, was not an affidavit 
made by a person who could swear positively to 
the debt or cause of action verifying the cause 
of action, as is required by order XIV, rule 1a. 

(2) That the plaintiff was a mortgagee in pos- 
session who had not realised his security, and was 
consequently not entitled to the benefit of that 
rule. (3) That the defendant liad matters of 
counter-claim against the plaintiff hi respect of 
his seizing property of the defendant not included 
in the mortgage, and of other matters. (4) That 
the subject matter of the action was matter of 
account ; and that it was not shown on the affida- 
vits that in the result of the taking of the accounts 
between the plaintiffs and the defendants there 
would be found to be a balance in favour of the 
plaintiffs at this period of the action specified or 
ascertainable. ' I am not driven to decide the 
application on the first gromid only. Had I been 
I think I should have found it tenable, as Mr. 
Robartson speaks in his affidavit of matters which 
took place during a period of at least eight years 
before he shows any means of personal knowledge 
of tlie same ; his entire knowledge of such matters 
appears to be derived from the [>laintiff's books, 
which were not during that period kept by him 
or under his direction. 

As I have already stated, this is an application 
for leave to sign final judgment under order XIV, 
rule 1a, a provision by which the court, in the 
exercise of its functions of debts collector, is mate- 
rially assisted when there is really no defence to 
the plaintiff's demand, for it often saves the ex- 
pense attending the formality of a trial, at which 



the defendant might not appear, and it often pre- 
vents delay by enabling the plaintiff within a 
few days after the defendant's appearance, in a 
proper case, verified by affidavits, to obtain an 
order empowering him to sign judgment for the 

whole or such part of his claim as the judge re- 
fuses the defendant leave to defend the action in 
respect of. This order (XIV) provides for tliree 
cases, the respective judgments for which will be 
found in Form H, 4, 5, 6, and 7, in the schedule 
to tlie ' Rules of the Supreme Court.' The three 
cases so provided for are — (1) that which entitles 
the plaintiff to leave to sign judgment for the 
amount of his claim in a summary manner; (2) 
that which entitles the defendant to leave to de- 
fend the action without the imposition of terms ; 
(3) that which entities the defendant to leave to 
defend the action subject to the imposition of 
terms. I propose to consider these cases in their 
order. The English courts, on the corresponding 
order coming into force in England by virtue of 
the English Judicature Act, at once felt that 

the remedy afforded by the order was one of a 
special character, and held that it should only 
be given according to its very letter (10, W.N,, 
230); accordingly tliey have held that the plain- 
tiff, in order to bring himself within the first 
case, must show a case perfectly clear, upon 
which, if there is any doubt, he ought not to be 
allowed to avail himself of a process so summary 

in its nature as to deprive a defendant of what is 
prima facit every subject's right (J^, Ex 2?., 28li ; 
J, App, Cos,, 696 Jf namely, the right to defend 
an action brought against him. It was also said 
tliat the judge should not pretend to try the 
action on an application under this order — ^that 
all that he -is required to do is to ascertain 
whether there is a bond fidt defence to the action 
or not. (Andrews v. Stuart, 11 W,N,, 7.) Amongst 
others, the following are examples of circum- 
stances which have been held to bring the plain- 
tiff's application witiiin the first case, the plaintiff 
hi every case pledging his belief that there is no 
defence to Uie action — ^where it is shown from the 
acknowledgment of. the debt by the defendant, or 
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from other circunistances, that the defence would 
be for mere purposes of delay (Lloyds 9 Banking 
Company v. Ogle, 1 Ex. D, 262, Jf5 LJ., C,L. 
606) — ^where it must be assumed from the circum- 
stance that the defendant files no affidavit that 
there is no substantial defence to the action (11 
W,N, 12) — where tlie plaintiff's case is clear 
(East Assam Company v. Roche, 10 W.y., 2S8), 
To entitle the defendant to the benefit of the pro- 
visions of the second case he must, in showing 
cause against an application under this order, 
show that he has a good defence on the merits 
(May V. Barker, 4 Ex. D., 279). The following 
are examples of cases in which the defendant ha4 
been held to have brought himself within this 
benefit. The case 01 a surety where the debt had 
not been acknowledged by the principal, and 
where the defendant had not been furnished with 

particulars, and had not admitted his liability 
(Lloyd's Banking Company v. Ogle, 1 Ex. D., 
262) — where the defendant showed that he had a 
counter-claim to an equal or greater amount than 
the plaintiff's claim (1 Charleys P.C. ^, Hiekr 
son V. Morrison, before me, March 26th and 28th, 
1881)— where the defendant, sued on a bill of 
exchange, denied the consideration and there was 
considerable contradiction about the matter (11, 
W.N., 64) — where tiie defendant set up a release 
(Berridge v. Roberts, 11, W.N., 86) — where the 
defendant in his affidavit goes beyond the mere 
statement that he has a good defence on the 
merits, and states what his defence is, and gives 
reasons for thinking that his defence is substan- 
tial, and will be sustained in evidence (Runnacles 
V. Mesquita, 1 Q.B.D., 416 ; 40 L.J ., C.L. 407 J- • 
where the claim is for payment of sums of money, 
and the defendant sets up as a defence a denial 
and contradiction of the accounts on which the 
claim is founded; more especially has this been 
held to be the case where there are mortgages, 
and the creditor has been a mortgagee in posses- 
sion ( Walling ford v. Mutual Society, J App. Cas. 
685). The third class contains those cases in which 
the defendant, while failing to bring himself 
within the second class, yet discloses facts which 



may entitle him to defend (Ray v. Barker, 4 ^^' 
D., 279) ; for example, where the action is by in- 
dorsees and holders for value of a bill of exchange 
against the acceptors, the defendant has been 
allowed to defend on payment of the amount into 
court (German Bank of London v. Schmidt, 11 
W.N., 10). But the defendant, if he makes no 
affidavit of merits, is not entitled as a matter of 
right to defend the action upon offering to bring 
the sum claimed into court ; a discretion is vested 
in the judge to decide whether, upon considering 
the other facts of the case, the defendant's offer 
is a sufficient ground for refusing the plaintiff's 
application (Crump v. Cavendish, 5 Ex. D. 211.) 

Having thus far reviewed the legal r^ht and 
position of the parties to an action on the hearing 
of a summons for final judgment under this order, 
I proceed to consider the particular case now 
before me, and to express an opinion on each of 
tiie grounds of defence urged on behalf of the 
defendant by Mr. Hellicar. From what I have 
already said, it will be seen that I think the first 
ground of defence is proved in fact, and that it is 
good in law. The second ground of defence I do 
not take alone ; did 1 do so, the inclination of my 
opinion is to the effect that it would be a good 
answer to this application { Wallingford v. 
Mutual Society 5 App. Cas. titso) ; but, coupling 
it with the 4th, I think that the defendant has 
sufficiently sustained the facts, as therein alleged, 
for the purpose of an interlocutory application, 
and that he has brought his case witliin the second 
class of cases I have referred to, which entitle the 
defendant to leave to defend th3 action without 
the impositions of terms. (Standard Discount 
Co. V. Etaud de la Grange, S C.P.D., 67). As to 
his third ground ot defence, the defendant has 
only shown a right to counter-claim in respect of 
some matters, but he has not shown that it would 
have equalled or exceeded the amount of the plain- 
tiff 8 claim ; the other grounds being sufficient to 
decide the case, it is unnecessary to decide what 
benetit the defendant would liave been entitled to 
in respect of this contention. 

The facts of the case as 1 gather them from 
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the papers before me, and wiiich I consider suf- 
ficient to sustain mj decision, are as follows : — 

The action is brought on covenants contained 
in a mortgage made by the defendant in favour 
of the plaintiffs so long ago as November, 1873, 
over certain stations, cattle, and stock, to secure 
the repayment of £2,500, and further advances 
and interest, at the rat« of 10 per cent per annum, 
with half-yearly rests. 

The amount of the alleged indebtedness of 
the defendant is attempted to be proved on behalf 
of the plaintiffs by tne affidavit of Mr. Robartson, 
who says that he has examined the plaintiffs' 
books, showing the defendant's accounts with the 
plaintiffs ; that an account annexed to his affida- 
vit is a correct account, made up by him from 
those books of the defendant's indebtedness to 
the plaintiffs under the mortgage : that from his 
position as manager of the Rockhampton branch 
of the plaintiffs' bank, he positively states that 
the defendant is indebted to the plaintiffs in the 
balance shown in the said account, and that the 
monevs shown in the Haid account as having been 
received from the defendant are the only moneys 
which have ever been received by the plaintiffs 
from the defendant ; that the moneys shown in 
the said account as having been paid by the 
plaintiffs for the defendant have been so paid ; 
that the bank pass-book was from time to time 
made up and handed to the defendant ; that the 
last occasion upon which it was handed to the 
defendant was on the 16th of March, 1881 ; and 
that the defendant never made any objection to 
any of the entries therein. 

The defendant had little time to cavil with 
the last account, the writ was issued on the 23rd 
of that month of March. Mr. Robartson became 
the plaintiffs' manager at Rockhampton since 
August last, where he had not previously been an 
officer of the plaintiffs. The account with respect 
to which he speaks with such posit iveness, ex- 
tends in date from the 10th of May, 1872, to the 
10th of March, 1881, and covers twenty-nine 
sheets of paper. After June, 1878, this account 
contains no entry for interest until the last six 
items are reached which follow the end of the 



regular account, the last item of which is dated 
10th March, 1881, and are for the six monthly 
amounts of interest alleged to be due after June, 
1878. The defendant says that by an agreement 
made by him with Mr. Taylor, the plaintiffs' pre- 
vious manager at Rockliampton, the plaintiffs 
were not thereafter to charge the defendant in- 
terest on his account. The defendant further 
says that credits amounting in one instance to 
over £700 do not appear in the pass-book, and 
that other items appear on the debit side of which 
he knows nothing; that the plaintiffs have not 
credited him with twenty-six bales of wool re- 
ceived by the plaintiffs. 

The defendant further states that the plaintiffs 
have taken possession of the premises secured by 
the mortgage, and also stations of his not included 
therein : and that the runs, stations, and cattle 
now held by the plaintiffs under the mortgage, 
if judiciously realised, will satisfy the plaintiffs' 
claim. I have passed over the statement 
made by the defendant in the third paragraph of 
his affidavit, my attention was not called to it 
during the ailment. It is indefinite in the. ex- 
treme, and I assume, was considered of no im- 
portance, as no allusion was made to it when I 
asked if there were any sums admitted which 
would be lower than that which would be found 
due by the defendant to the plaintiffs on taking 
the accounts, and it was said to be impossible to 
fix any such sum. 

There will be liberty to the defendant to de- 
fend and counterclaim (H. 5), cohts of both parties 
of this application to be cost« in the cause. 



Harding, J. May 5th, 1881. 

In re .iohn hopb, of adblaidb, south 

AU8TRAI.IA. 

ExecutoTB — Tenfator — Foreign Dominie — 
Ancillary Lettern of Probate. 

Thb Registrar of the Supreme Court raised an 
objection as to his granting as a matter of course 
ancillary letters of probate to executors (domiciled 
out of the jurisdiction of this court) of a testator 
who also died outside the juriadiction. 
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Thus, Mr. Noel applies on behalf of the execu- 
tors (resident in Adelaide, South Australia) of the 
will of John Hope, domiciled in Adelaide at the 
time of his death, that probate of the will may be 
granted to the said executors. 

In support of this application Mr. Noel cited :-— 
— In the goods of Felix Clurke, 36 L,J, P. S M, 
72; In the goods of Earl, L,B. I P, 4 D. 460; 
In the goods of Richardson, L.R, 2 P. d D. 244 ; 
Hood V. Barrington, L.R. 6 Eg. Ca. 218 ; L.R. 1 
P. d D. 288 ; Enohin v. IVglie, 10 H.L. pp. i, 
15 and IB ; Lyon and Warrington r. Balfour, 2 
Adams Rep. Eccl. 501 ; In the goods of Sampson, 
L.R. 3 P. d D. 49 ; Williams* Executors and Ad- 
ministrators, 370, 7th edition ; In the goods of 
Read, 1 Hagg. Ecc. Rep. 474 ; In the goods of D. 
F. Pe Angulo Urruella, LM. 1 P. d LK 598, 28 
L.J., N.S. 21. 

His Honor said, that in granting an order in 
this case he should not make a precedent, because 
the granting of the order turns on the particular 
circumstances of this case. Before Separation, it 
was laid down in N. S. Wales, that the proper 
course in such a case was to grant letters of ad- 
ministration with the will annexed (Stephen's 
practiee of If. S. W. 318) : this was decided on the 
old Charter of Justice. This case, however, was 
made on a law then in force in N.S.W., which has 
now become obsolete. Considering the 8th section 
of the Probate Act, he would follow the English 
decisions and practice, and undoubtedly there 
was power in the court to grant such a probata. 
The executors were not entitled as a matter of 
right to have probate granted to them, as if tliey 
were executors of a testator who died within the 
colony, and were also themselves resident within 
the colony at the time of application. There 
was a discretion in the court to refuse probate, if 
from the circumstances of the case they thought 
fit, under section 32 of the Probate Act — which is 
the same as 2x and 22 Victoria, c. 77, sec. 73, of 
the English statutes. In this case the executors 
reside in South Australia, a country whose 
Supreme Court exercises its jurisdiction at a great 
distance from this country, and to make creditors 



resort to the former, would be practically to de- 
prive them of their remedy. Such a ground might 
be sufficient for the court to exercise its discretion 
in refusing probate and granting letters of ad- 
ministration with the will annexed. In this 
case there are no creditors in the colony who 
would be forced to seek their remedy in a distant 
court, and therefore, in this cc^e, this reason for 
refusing probate does not exist. The tendency of 
late years has been to so limit grants of probate, 
that persons resident within the jurisdiction of the 
court should be enabled to seek their remedy in 
the court, and not in a foreign court. Another 
reason in favour of granting letters of administra- 
tion with the will annexed, in preference to the 
grant of probate, was, that in the former case, a 
bond for the due administration of the estate 
would have to be given; but where all creditors 
have been paid, it was not unusual for the court 
to dispense witb the sureties to the bond, and to 
allow administration to go upon the bond being 
executed by the administrator alone, although he 
be resident beyond the colony. Under these cir- 
cumstances, in this case, nothing would be gained 
by taking the bond of the executors resident be- 
yond the colony, because no better remedy could 
be obtained under the bond, than against them 
personally. Therefore, probate may go to the 
executors applying as aforesaid. 
Solicitors, ffart and Flower. 



MARYBOROUGH CIRCUIT COURT. 

Prino, J. April 28th, 1881. 

In the case of R. v. Kennedy and Royston, 
where Kennedy, who was first on the information 
was undefended, and Royston was defended by 
coimsel, his Honor held that it was the practice 
of this colony, if no witnesses were called for 
the defence of either prisoner, that the unde- 
fended prisoner (in this case Kennedy), being 
first on the information, had the right of first 
addressing the court and jury. 
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FULL COUBT. 



Jnne 7tb. 
In re james fsanois fitzgbbald, an aktioled 

GLBBK. 

Power, on behalf of Mr. Fitzgerald, and also as 
a member of tbe Board of Examiners for Solioi- 
tors, applied for tbe direction of tbe Court under 
tbe following circumstances : — 

Mr. Fitzgerald bad been articled to tbe late 
Mr. W. E. Murpby, and, witb tbe exception of 
forty-five days, bad served tbe full time required 
by tbe Rules of Court for tbe admission of solici- 
tors, &c. — viz., five years. In consequence of Mr. 
Murpby's deatb, Mr. Fitzgerald would, in order to 
serve tbe remainder of bis time, be required to 
enter into fresb articles, and to pay for a second 
time tbe fees relating tbereto. 

Power suggested tbat tbe court would allow Mr. 
Murpby's executors to make an assignment of tbe 
articles to Mr. Paterson, partner to tbe late Mr. 
Murpby, and tbereby relieve tbe articled clerk 
from tbe expense of entering into fresb articles. 

LnjLBT, C.J., said tbat it was a clear principle of 
law tbat '' as regards mere rules of court " tbe 
court could mould tbem to met tbe equity of tbe 
case, but it could not give relief from anything 
required to be performed under a statute. In tbis 
case an order would be made for tbe assignment 
by tbe executors to Mr. Paterson, tbe examiners 
to satisfy themselves as to service between Mr. 
Murpby's death and assignment. 



MATRIMONIAL CAUSES JURISDICTION. 



Lilley, O.J. (Judge Ordinary), 
April 28tb, May 2nd, 8rd and 9tb. 

008SKTT V. GOSSBTT, THOICAS AND 80HEFFLBB. 

Costs. 

Thompson for petitioner. Real for respondent 
Emma Florence Gossett. Sheridan for co-respon- 
dent George Thomas. SchefiSer did not enter an 
appearance to the citation. 



This was a petition by the husband praying for 
a dissolution of marriage on tbe grounds of the 
wife's adultery with the co-respondents, and also 
witb a man unknown. The evidence on behalf 
of the petitioner was taken upon commission at 
Rockhampton, and set out several acts of adultery 
witb both the co-respondents, alleged to have 
been witnessed by persons in the employ of tbe 
petitioner. 

The respondent and co-respondent Thomas were 
examined and denied all the alleged acts. 

His Honor took time to consider bis decision, 
and on 9tb May gave judgment, and found as to 
respondent Mrs. Gosset — tbat she had committed 
adultery with tbe co-respondent Thomas, but not 
witb co-respondent Scheffler or unknown man. 

As to co-respondent George Thomas that be had 
committed adultery with respondent, and tbat be 
pay the petitioner's costs, including the costs paid 
by petitioner to his wife's solicitor for her defence 
but excluding the costs relative to the averment of 
adultery against Schefi9er and unknown man. As 
to co-respondent 8chefi9er and as to the unknown 
man, His Honor dismissed the petition without 
costs. 

Decree nisi to be moved absolute at tbe expir- 
ation of six calendar months. 

Solicitors, Daly andhelicar, Agents for Melbourne 
of Rockhampton, for petitioner. Chambers for 
respondent and co-respondent. 



May 2drd and 26th. 

EWINO V. EWING. 

Where the jarisdiotion of the Court fails for want of 
proof of the original cause of judicial separation, there is 
no residuary or collateral jurisdiction to deal either with 
tbe question of alimony or of the custody of the children. 

Pbtition by Isabella Ewing for a judicial separ- 
ation from her husband, William Henry Ewing, 
on the ground of cruelty and indecent behaviour. 
RutUdge for petitioner. 

Power for respondent. 

At the close of tbe evidence. His Honor stated 
tbat he was of opinion tbat tbe allegations of 
cruelty had not been proved. His Honor then 
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asked counsel what they contended would be the 
rights of the parties in the event of his finding 
certain things upon the evidence before him. 

In answer to the question, RutUdge stated 
that in the event of His Honor finding, as he had 
done, that there was no cruelty on the part of the 
respondent, the petition of course would be dis- 
missed, or retained only for the purpose of dealing 
with the custody of the children and alimony. 
If His Honor found that the petitioner had com- 
mitted adultery, the petition must be dismissed. 

Power, on behalf of the respondent, stated that 
if His Honor found no cruelty he would ask for 
a judicial separation for the husband on the 
ground of the petitioner having left him, and also 
on the ground of her general misconduct and 
disobedience to the respondent ; and in the event 
of His Honor finding that the petitioner had been 
guilty of adultery he would also ask for a judicial 
separation for the respondent ; but in any case he 
would ask that the children should be handed 
over to the custody of the respondent. He stated 
that the respondent was willing to give alimony 
if the custody of the children was given to him, 
and that he would allow the petitioner to have 
access to the children in the presence of a respect- 
able third party to be named. 

His Honor stated that this was the first 
occasion upon which the question of the custody 
of children had come before the court, and he 
must therefore proceed with great caution. 

The following cases were cited : — Martin v. 
Martiny 27 L.J. P. d M. 106 ; Suggate v. SuggaU^ 
28 L.J. P. d M,, 46 ; Cartledge v. Cartledge, 81 
L.J. P. d M. 85 ; Seddon v. Seddon, 81 L.J. P. d 
M. 101. 

On the 27th May, His Honor delivered judg- 
ment as follows : — In this matter I intimated my 
opinion upon the main question of fact yesterday. 
The suit is one for judicial separation, not for 
dissolution of the marriage, and there are certain 
specific grounds upon which alone a decree can be 
made. There is a discretion of course with the 
court to make a decree or to withhold it ; judicial 
separation may be obtained either by the husband 



or the wife on the ground of adultery, or cruelty, 
or desertion without cause for two years and 
upwards. In this case the wife alleges that she is 
entitled to judicial separation on the ground that 
her husband had been guilty of cruelty to her. 
I thought, and I still think, that she has entirely 
failed to convict her husband of cruelty. The 
jurisdiction of the court rests upon the fact, if 
found, that there was cruelty ; and if it should be 
found by the court that there was no cruelty, why 
then the jurisdiction fails. That being so, it is 
my duty to dismiss the petition. The husband, in 
his defence, alleged against her that she had been 
guilty of adultery. That would be a bar to her 
claim for judicial separation if proved. Her own 
case having failed, it is quite unnecessary for me 
to go into the question of adultery at all, unless 
I have some jurisdiction for the purpose of 
dealing with the question of the custody of the 
children of the marriage. I think the case of 
Seddon v. Seddon (81 L.J. P. d M. 101-2) con- 
firms the impression which I had yesterday fi'om 
the perusal of the statute that where the juris- 
diction fails for want of proof of the original 
cvuse of judicial separation I have no residuary 
or collateral jurisdiction to deal either with the 
question of alimony or of the custody of the 
children. The whole matter goes, it seems to me, 
when once the petitioner — whether husband or 
wife — fails to prove his or her case. The question 
of adultery, as I have said, would only be im- 
portant in connection with the question of the 
custody of the children, and as I have no power 
to deal with that now, it is unnecessary to deal 
with the alleged adultery. I will give no opinion 
on that at all, because it is unnecessary, and 
because I might perhaps damage the interests or 
rights of the parties in some other proceeding — 
or, on the other hand, I might afifect the character 
of the woman with so serious a reflection without 
being able to deal with it in any way as a matter 
in the cause. I refrain, therefore, from any 
opinion or any judgment upon the conduct of the 
wife. Now the case of Seddon v. Seddon, which 
is founded on the English statute and which waa 
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before Sir Cresswell Cresswell, who was at the 
time Judge Ordinary of the English Divorce 
Court, decides that where the petition is dismissed 
the jurisdiction is gone. The judgment is given 
on page 102, very shortly but pithily. 8ir Oress- 
well Cresswell says : ^' If I dismiss the parties I 
make no decree, and have no power to make any 
order in respect of the custody of the children. 
As to them the parties must have recourse to the 
Courts of law or equity." Probably it is to be 
regretted that I find no power in our statutes 
enabling me to deal with the matter. It might 
save expense, and be a very beneficial jurisdiction 
to exercise in this case if I had it ; but it is quite 
clear that I have no power to deal with the matter, 
and I have no further jurisdiction except to give 
costs. The two clauses in our Acts relating to the 
custody of children are the 80th of our original 
Act (28 Vict., No. 29), which deals with the 
making of orders relating to the custody, main- 
tenance, and education of children during the 
pendency of the petition and before any decree 
has been made. Our later Act, 89 Vict., No. 18, 
in sec. 8, confers a power on the court to deal 
with the same subject matters after a final decree 
of judicial separation. Well, inasmuch as no 
order was made as to tbe custody of the children 
during the pendency of the petition, if I dismiss 
it then I make no final decree of judicial separa- 
tion. I simply dismiss the petition and send the 
parties out of court, and in such a case our 
statutes contain no reservation of any particle of 
jurisdiction on which I could found an order re- 
lating to the custody of the children. I regret it 
very much indeed, because in this case a beneficial 
jurisdiction might be exercised, but I cannot 
assume a jurisdiction which the law has not con- 
ferred upon me. My judgment, then, is that the 
petition be dismissed, and that the respondent 
pay the wife's costs. 

Povoer applied that a day mig^t be fixed for 
the hearing of an application respecting the 
custody of the children, before his Honor m 
Chambers. 

His Honor stated that he would hear the appli* 



cation at 10 o'clock on the following Thursday 
morning. 

Solicitors — Smith d Smith for petitioner* Mein 
for respondent. 



In Chambers. 



June 2nd. 



IN THE BIATTBB OF WOXIAH HENBT EWING AND 
MABOABBT BOSE MACINTOSH EWIMO, INFANTS. 

Custody of Children — Practice — Legal right of 

father to their custody. 

Petition presented by William Henry Ewing, the 

father of the abovenamed infants, praying that 

Isabella Ewing, his wife, be ordered to deliver 

the said infants into his custody. 

Power, for petitioner, contended that the father 
had a common law right to the custody of the 
children, and even if he had no such right in this 
case the mother had been shown not to be a 
proper person to have custody of them. 

Rudedge, for Mrs. Ewing, submitted that the 
court would not interfere ; that it was simply a 
domestic quarrel and not a matter to be dealt 
with by the court, and that a petition was not 
the proper way of moving the court* 

LiLLEY, G.J. : There is no question as to the 
legal right of the father to the custody of the 
children. The law makes the father the absolute 
lord of both wife and children — under certain ex- 
ceptions with respect to nurture — he could take 
the children from his wife as long as he did not 
commit a breach of the peace. But the law per- 
mitted the mother to have access to them as long 
as her conduct was irreproachable. The question 
here is : Has the proper procedure been taken ? 
Can the court interfere merely on a petition, or 
must a bill in Equity be filed and the infants be 
made wards of court ? 

The following authorities were referred to : — 
Eyre v. S^uiftsbut^j 2 Peere Williams, 102 ; In re 
Agar — Ellis, L.E., 10 Chan, Div, 49 ; Stourton v. 
Stourton, 8 De G., M. d G., 760. 

Lillet, C.J., referred to In re Spence, 2 Ph, 247, 
and In re McCuUocJis, Drury, 276. 

Power applied for leave to amend petition by 
adding to the prayer that the children be made 
wards of court. 
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Petition amended accordingly. 

LiLLEY, C.J. :— I pronounce no opinion as to the 
conduct of the wife, which is not before me on this 
application. It is simply a case of a father asserting 
his legal right to the custody of his children, and 
they are of an age when it will do them no harm 
to remove from their mother. Upon the 
authority of In re Spence and In re McCullochn, I 
am of opinion that this matter can be dealt with 
on petition, but I must first make the children 
wards of- court. That being done, it only re- 
mains for me to make the terms of the order as 
favorable to the mother as possible under the 
circumstances. I think that at the time of access 
to the children she should have an opportunity of 
indulging in any maternal affection — that she 
should not be placed under espionage. The chil- 
dren being wards of court are under its care, 
and I can deal with the conduct of the father as 
well as that of the mother if necessary. The 
mother must understand that her access to the 
children depends upon her conduct and upon her 
living an irreproachable life. I therefore order 
that the children be made wards of Court, and be 
placed under the custody and control of the father; 
that the mother have access to the children twice 
a week between the hours of 8 and 5 in the 
afternoon, and in the presence of Isabella Lawrie, 
wife of John Lawrie, of Kedron Brook, in whose 
house the petitioner is now living. I allow the 
wife's costs at £2 2s. 

Solicitors — Mein for petitioner ; Smith d Smith 
for Mrs. Ewing. 



IN CHAMBERS. 

June 8th, 10th, and 15th. 

(Before his Honor Mr. Justice Pring.) 

THE QUEEN l\ LOUIS HUSTm, CALLED LOUIS 
JOSEPH WATIER. 

Extradition Acts of 1870 and 1873, and the Extradition 
Act (Queensland) 1877, and Extradition Treaty with 
France. 

On the application of G. /?. Marhvell, solicitor 

for Louis Hustin, a confinee in Brisbane gaol, made 

on the 8th June, Pring, J.; granted a writ of habeas 



corpus, commanding F. B. Bernard, keeper of H.M. 
gaol at Brisbane, to produce the body of Hustin 
in court on the 10th intant. 

On the said 10th day of June Mr. Bernard 
having produced the body, as commanded, and also 
the writ of commitment, MarhceU moved the dis- 
charge of the prisoner on the several grounds as 
contained in the affidavit of Hustin, which are 
fully set out in His Honor's judgment infra : — 

Cooper, A.G,, for the Crown, submitted that 
under article 16 of the treaty, which provides that 
" the requisition for the surrender of a fugitive crimi- 
nal who has taken refuge in a colony or foreign pos- 
session of either party, shaU he made to the Governor 
or chief authority of such colony or possession ; or if 
the fugitive has escaped from a colony or foreign pos- 
session of the party ofi whose behalf the requisition is 
made, by the Governor or chief authority of such colony 
or possession,*' any of the persons mentioned in 
the article might make the requisition, where the 
prisoner has escaped from a colony ; that if the 
Governor of the colony was the only person who 
could make the requisition, the words ** Escaped from 
a colony " could apply only to cases where the 
prisoner had been sentenced by the local authori- 
ties in the colony, otherwise there would be no 
reason why the Governor could alone make the 
requisition. 

As to the validity of the warrant for arrest, he 
submitted that under article 7 of the treaty, and 
subsec. 2 of sec. 17 of the Extradition Act of 
1870, the Governor of a British colony has the 
same power as a police magistrate in England has 
under the act ; and that therefore when once the 
prisoner has been arrested under the warrant of 
the Governor and brought before the Police Magis- 
trate, he had jurisdiction to hear the case; and fur- 
ther that it was not necessary that he (the P.M.) 
should have sufficient evidence that the prisoner had 
been sentenced for the particular crime charged in 
the warrant ; it would be sufficient if he were found 
to have been sentenced for any extraditable offence. 

pRiNO, J., reserved his decision till the 15th 
instant, and on that day he delivered the following 
judgment ;— 
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Louis Hnstin, called Louis Joseph Watier, was 
brought before me on Friday, the 10th instant, 
by F. B. Bernard, keeper of Her Majesty's gaol, 
Brisbane, in obedience to a writ of habeas corpus, 
ordered by me on the 8th instant to be issued on 
the application of Mr. G. Markwell for the con- 
finee, which writ was made returnable before 
myself. Mr. Bernard handed in the writ and the 
return which I ordered to be filed. The return 
was a warrant of committal of Louis Joseph 
Watier, under the hand and seal of Philip 
Pinnock, Police Magistrate of Brisbane, and was 
as follows : — 

QUBBNSLAND TO WIT. 

To Miohael Doyle, oonstable, and to all other constables 
of the Queensland Police Force, and to the keeper ol the 
Brisbane Gaol. 

Be it remembered that on the 26th day of May, in the 
year of oar Lord 1881, Louis Joseph Watier, late of the 
colony of New Caledonia, a colony or possession of the 
realm of France, is brought before me, Philip Pinnock, 
Ksq., Police Magistrate for Brisbane, sitting at the Police 
Court at Brisbane, to show cause why he should not be 
surrendered in pursaanoe of the Extradition Acta of 1870 
and 1873, and of a treaty entered into on the 14th day of 
Augnat, 1876, between Her Majesty and the then President 
of the French Bepublic, on the ground of his being con- 
victed of the commission of the crime of fraudulent bank- 
ruptcy and forgery, and uttering within the jurisdiction of 
the realm of France. And forasmuch as no sufficient 
cause has been shown to me why he should not be surren- 
dered in pursuance of the said acts and treaty,— 

This is therefore to command you, the said Michael 
Doyle, and to all other police officers in the said colony, in 
Her Majesty's name forthwith to convey and deliver the 
body of the said Louis Joseph Watier into the custody of 
the said keeper of the gaol at Brisbane aforesaid, and you 
the said keeper to receive the said Louis Joseph Watier 
into your custody, and him there safely to keep until he 
is thence delivered pursuant to the provisions of the said 
Extradition Acts and treaty, for which this shall be your 
warrant. 

GKven under my hand and seal at Brisbane, in the said 
colony of Queensland, this 26th day of May, a.d. 1881. 

Philip Pinnock, Police Magistrate. 

Mr. G. Markwell then moved for the disoharge of 
the Gonfinee, and sought to impeach the return on 
several groundfl which are set forth in the affidavit 
of the confinee, and he referred to this affidavit, 
an affidavit of Tom Else, verifying an attached 
copy of proceedings taken before the Police Magis- 
trate, and an affidavit of G. Markwell, verifying 



attached copies of a warrant under the hand and 
seal of Sir A. E. Kennedy, Governor of Queens- 
land, and of a warrant of committal under the hand 
and seal of Philip Pinnock, Police Magistrate of 
Brisbane, which affidavits had been filed, and used 
on the application for the writ. Mr. Attorney- 
General (Pope Cooper) appeared for the Crown, and 
making no objection, I allowed these affidavits to 
be used. The objections above referred to are as 
follows : — 

That the commitment is illegal on the following 
grounds : — 

1. The requisition for my surrender was not made in 
accordance with the provisions of the 16th article of the 
Extradition Treaty, but was made by Edward Barrow 
Forrest, the vice-oonsnl of the Bepublic of France, 
stationed in Brisbane, and the said vice-consul made his 
requisition for my surrender to His Excellency the 
Gk)vernor of Queensland, whereas the said requisition should 
have been made to His Excellency the Governor aforesaid 
by the Governor or chief authority of New Caledonia. 

2. The said warrant states that I was convicted of the 
commission of the crime of robbery, but there is not the 
least evidence against Louis Joseph Watier to that effect. 
And the evidence adduced shows that Louis Joseph 
Watier was detained in New Caledonia on the charge of 
fraudulent bankruptcy and falsification of documents. 

3. That the nature of the particular offence against the 
bankruptcy laws of France is not set forth, so that it is 
impossible to say whether it is of such a nature as would 
be deemed an offence against the bankruptcy laws of this 
colony. 

4. That falsification of documents is not a crime set 
forth in the said Extradition Treaty. 

5. Under article 7 of the said treaty it is provided that 
the warrant shall clearly set forth the crime of which the 
person claimed has been convicted, and state the fact, 
place, and date of his conviction ; and I say that the war- 
rant of His Excellency aforesaid, by virtue of which I am 
now in custody, does not state the date of the alleged 
conviction against me. 

At the time I allowed these affidavits to be 
received I was of opinion that they were not 
admissible to impeach the return^ but I thought they 
might be admissable for the purpose of showing a 
want or excess of jurisdiction in the Police Magis- 
trate. The warrant of committal (the return) is 
in the form set forth in the second schedule to the 
Extradition Act of 1870, and by section 20 of this 
Act this form of committal, when used, shall be 
deemed to . be valid and sufficient in law. I am 
of opinion, therefore, that the return is good on 
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the face of it, and I decline to use the affidavits for 
the purpose of impeaching this return, as I think 
they are inadmissible for that purpose. This is a 
case which comes within the statute 81 of Gar. 2, 
c. 2, and the cases show that the court will not 
receive affidavits impeaching the return. (See case 
of The Sheriff of Middlesex, 2 A. andE.yp. 278 ; 
in the matter of Clarke, 2 Q,B., p, 619 ; BrennarCs 
case, 10 Q>B., p, 498, and Carus Wilson's case, 7 
Q.B. 984, and the judgment of Lord Denham, 
G.J., p. 1008.) Unless, therefore, it can be proved 
by the affidavits that there has been a want or excess 
of jurisdiction, as I hold the return to be good, this 
motion must be discharged, and the confinee, Louis 
Joseph Watier, will be remanded. I find no facts 
disclosed in the affidavits which would warrant me 
in deciding that in this case there was either a 
want or excess of jurisdiction. The confinee was 
arrested by virtue of a warrant under the hand 
and seal of Sir A. E. Kennedy, Governor of 
Queensland, and this warrant is as follows : — 

By His Excelleacy Sir Arthur Edward Kennedy, Knight 
Commander of the Most Distinguished Order of Saint 
Michael and Saint Qeorge, Companion of the Most Dis- 
tinguished Order of the Bath, Governor and Commander- 
in-Chief of the Colony of Queensland and its dependencies. 

To all and each of the constables of the police force of 
Queensland. 

Whereas a treaty was concluded on the 14th day of 
August, 1876, between Her Majesty and the then Presi- 
dent of the French Republic for the mutual extradition 
of fugitive criminals. And whereas, by an Order-in- 
Council of the 16th day of August, 1878, setting forth 
the said treaty, Her said Majesty, by and with the advice of 
Her Privy Council, under and by virtue of the authority 
committed to Her by the Extradition Acts of 1870 and 
1873, did order, and it was thereby ordered, that from 
and after the Slst day of May, 1878, the said recited Acts 
should apply in the case of the said treaty with the Presi- 
dent of the French Hepublic. And whereas in pursuance 
of the said treaty and the aforesaid Acts a requisition has 
been made to me, Sir Arthur Edward Kennedy, Knight, 
Governor of the colony aforesaid, by Edward Barrow 
Forrest, Esquire, whom 1, the Governor aforesaid, recog- 
nise as vice-consul for France in Queensland, for the sur- 
render of Louis Joseph Watier, late of the colony of New 
Caledonia, a colony or possession of the realm of France, 
convicted of the commission of the crime of robbery 
within the jurisdiction of the said realm of . France. 
These are therefore to command you forthwith, in Her 
Majesty's name, to apprehend the said Lbuis Joseph 
Watier, wherever he may be found in the colony of 



Queensland, and bring him before the Police Magistrate 
at Brisbane, in the said colony, to show cause why he 
should not be surrendered in pursuance of the aforetoid 
treaty and Acts, for which this shall be your warrant. 

Given under my hand and seal, at Toowoomba, this 
14th day of April, in the year of our Lord 1881, and in 
the forty-fourth year of Her Majesty's reign. 

A. £. KSNNSDT. 

He was then taken before the Police Magistrate of 
Brisbane (Mr. Pinnook), and charged with escaping 
from the settlement of New Caledonia. It appears to 
me that under the Extradition Acts of 1870 and 
1878, and the Extradition Act (Queensland) 1877, 
and the extradition treaty with France, that 
the Governor's warrant for the confinee's arrest 
was good, and that the Police Magistrate, when the 
confinee was brought before him to be dealt with 
under these Acts and this treaty, was, so to say, 
seized of the case, and had jurisdiction to hear 
and adjudge upon it. By subsection 2 of the 17th 
section of the Extradition Act of 1870, it is pro- 
vided in reference to proceedings to be taken as 
to fugitive criminals in British Possessions, that 
'<No warrant of a Secretary of State shall be 
required, and all powers vested in or acts authorised 
or required to be done under this Act by the 
Police Magistrate and the Secretary of State, or 
either of them, in relation to the surrender of a 
fugitive criminal may be done by the Governor of 
the British Possession alone." Since the Extra- 
dition Act (Queensland) 1877 has by Order-in- 
Council become law, the mode of procedure required 
by the Acts and treaty to be followed by the 
Secretary of State and Police Magistrates in 
England would be the most expedient course to 
follow (which course of procedure I indicated 
during the argument). I do not think, however, 
that the power conferred on the Governor by 
subsection 2 of section 17 of the Extradition Act 
of 1870 is taken away. The warrant of arrest in 
this case I hT)ld to be good in this respect. With 
regard to the first objection, I decide that Mr. E. 
B. Forrest, being recognised by the Governor as 
vice-consul of Freuice in this colony, had authority 
to make the requisition for the surrender of the 
fugitive criminal, Louis Joseph Watier. Sub- 
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section 1 of section 17 of the Extradition Act of 
1870, and article 16 of the treaty, give power to 
a Governor in a colony to make the requisition, 
but this, however, does not, I think, interfere with 
the power given to a consul or vice-consul by the 
same subsection and article. The first objection 
therefore is bad. The other objections appear to 
me to go to the judgment and decision of the police- 
magistrate, which I do not feel myself at liberty 
to review. The formal judgment is that this 
motion be discharged, that the writ of habeas corpus 
be quashed, and that the confinee Louis Joseph 
Watier be remanded to his former custody, under 
the warrant of committal exhibited and filed as 
the return to the writ. 



IN INSOLVENCY. 



IN THE mSOLVENT ESTATE OF TH01CA8 QUINK. 

Insolvency Act of 1874 — What under sec, 167 are 
circumstances for which the Insolvent cannot 
justly be held responsible. 

Habdino, J., delivered the following judgment, in 
which the facts of the case sufficiently appear : — 

This is an application by Thomas Quinn, an in- 
solvent, for a certificate of discharge under section 
167, subsection 1, of the Insolvency Act of 1874. 
The section enacts as follows: — *'At any time 
after the insolvent has passed his last examination, 
or at any earlier time with the consent of his 
creditors, testified by a special resolution, the in- 
solvent may upon the prescribed notice, apply to 
the court for a certificate of discharge ; but such 
certificate shall not be given unless it is proved to 
the court either (1) that the insolvency has arisen 
from circumstances for which the insolvent can- 
not justly be held responsible, or (2) that a special 
resolution of the creditors has been passed to the 
effect that his insolvency has arisen from such cir- 
cnmstances as last aforesaid, and that they desire 
that a certificate of discharge shall be granted to 
him, or (8) that the gross amount realised in the 
estate is equal to the total amount of debts proved 
in the estate. But the court may nevertheless sus- 



pend for such time as it deems to be just, or with- 
hold altogether the certificate of discharge, if it 
appears to the court by sufficient evidence that the 
insolvent has made default in giving up to his 
creditors the property which he is required by this 
Act to give up, or that a prosecution has been 
commenced against him in pursuance of the pro- 
visions relating to the punishment of fraudulent 
debtors contained in the Act.*' 

There is no corresponding section in the English 
Insolvency Act of 1869, consequently there are no 
English decisions which go to show the principles 
under which such a certificate should be granted. 
Under these circumstances, it is desirable to ascer- 
tain if this court has in any reported decisions laid 
down any such principles. The only reported de- 
cision in which such principles are in any way laid 
down or discussed, is that of re J, d Cr. Harru^ 
Queensland Law Reports, vol, I. pt. 2, p. 2, in 
which the present Chief Justice, then Mr. Justice 
Lilley, says : '^ It is thrown upon the insolvent as 
a duty to satisfy the court by reasonable proof that 
his insolvency has arisen from something he cannot 
be held responsible for. The court would con- 
sider the absence of opposition in coming to a 
conclusion, and if on looking at the proceedings 
I think there is nothing against the insolvent all 
will be well.'' His Honor's previous observations 
show that by '* responsible " he meant '' justly res- 
ponsible." There are some cases reported, in which 
the facts are set out, and which I have considered, 
and which it might be well to mention. So far as 
can be gathered from the reports in the Courier 
newspaper — the only reports accessible — certifi- 
cates under the circumstances therein mentioned 
were granted under this subsection in the following 
cases. [His Honor here cited all the cases coming 
under sec. 167 of the Act, which had been reported 
in the Courier, during the years 1877, 1878, 1879, 
and 1880 ; and he dwelt upon the circumstances in 
each case, which gave rise to the insolvency.] 

Now, although these cases are very shortly re- 
ported, yet they show that when a certificate should 
be granted, there should exist something in the 
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natare of misfortane on the part of the insolvent. 
But none of the reports shew whether or not it is 
necessary that the insolvent should not have been 
negligent in respect of the circumstances which led 
to his misfortunes ; or whether or not such negli- 
gence existed in these cases. 

Proceeding now to consider the principles which 
should guide the court in granting or refusing a 
certificate applied for under this subsection, as a 
preliminary, it is desirable to consider the several 
conditions on which certificates are to be granted 
in sections 167, 168, 169. I have read sec. 167. 
Sees. 168 and 169 are as follows : — 

Sec. 168. "Whether any appUoation shall have been 
made ander the preceding section or not, the court at the 
time, and in the circumstances following, may, on the 
appUoation of any insolvent who has not obtained a cer- 
tificate of discharge, and after the prescribed notice, grant 
such certificate, and for such purpose may alter or vary 
any decision theretofore pronounced. 

(1) At the expiration of 12 months from the date of 
adjudication with the assent testified in writing of a 
majority in number of the creditors whose debts amount to 
£10 and upwards, who have proved in the estate. 

(2) At the expiration of 2 years without the consent of 
any creditor. Provided, that, upon any such application, 
the insolvent shall make oath that he has made a full and 
fair discovery of his estate, and has not granted or promised 
any payment or security, and has not entered into 
any collusive agreement for the purposes of obtaining such 
consent. But the court may nevertheless upon such ap- 
plication withhold the certificate, or suspend the same for 
such period as it shall deem just." 

Sec. 169. '* At the expiration of three years from the 
date of the order of adjudication, any insolvent who has 
not obtained a certificate of discharge may with the con- 
sent testified in writing of a majority of the creditors 
whose debts amount to £10 and upwards, who have 
proved in the estate, apply after the prescribed notice to 
the court for a certificate. And upon its being proved to 
the satisfaction of the court that such consent has been 
obtained, and has been so obtained without fraud or col- 
lusion, the court shall grant the certificate of discharge. 
Provided that upon any such application the insolvent 
shall make oath that he has made a full and fair discovery 
of his estate, and has not entered into any collusive 
agreement for the purpose of obtaining such consent." 

Premising that the insolvent has passed his last 
examination, or obtained the consent of his credi- 
tors thereto, testified by special resolution, he may 
at any time apply for a certificate of discharge, 
and he will obtain it, if he prove the existence of 



the facts required in subsections 1, 2, and 8, of 
section 167 — unless upon the affidavit of the facts 
mentioned in the latter part of the section it is 
suspended or withheld. 

Whatever may have been the previous circum- 
stances, he may apply for, and obtain a certificate 
of discharge at the expiration of twelve months 
from the adjudication, with the consent of a 
majority in number of his creditors, whose debts 
amount to £10 and upwards, and who have proved 
in the estate ; at the expiration of two years, 
without the consent of any creditor, if he complies 
with the proviso of the section, and the court does 
not see fit to withhold or suspend the same. At 
the end of three years, with the consent of the above- 
mentioned majority, without power of refusal in 
the court, unless he fails to prove the absence of 
fraud or collusion in obtaining such consent, and 
the facts mentioned in the proviso. 

The subsection for the purpose of the application 
may read thus : — 

** Such certificate of discharge shall not be given 
unless it is proved to the court that the insolvency 
has arisen from circumstances for which the 
insolvent cannot justly be held responsible." 

Beading this enactment, the questions which 
suggest themselves are — 1. Did the legislature 
mean to place it in the power of the court to exer- 
cise a large discretion as to the ciroumstanoeB 
for which the insolvent should be held responsible ? 
or — 2. Did it mean that the court, in deciding as 
to the circumstances for which the insolvent should 
be held responsible, should be limited to the rules 
which guide it in deciding on the responsibility of 
persons in its ordinary jurisdiction? Either of 
these questions being answered in the affirmative, 
the other receives a negative answer as a necessary 
sequence. 

Possibly the solution is to be found in the use of 
the word <' justly " in its primary and common 
sense meaning '4n conformity to law," i.^. 'legally." 
Giving the word *' justly " this interpretation, a 
certificate should not be given unless it is proved 
that the insolvency has arisen from circumstances 
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for which the insolvent should not in conformity 
to law be held responsible. If this is the true 
interpretation, the rules of law entitling an insolvent 
to a certificate would be the same as would entitle 
him to relief from the consequences of his acts in 
the other jurisdictions of the court, and are definite 
and well known. The word " justly" means honestly 
and fairly. It may be said that using the word in 
this sense, a large discretion is given to the court;. 
Is this so '? Oan it be said than a man can be legally 
or equitably responsible, and yet not honestly and 
fairly responsible, and vi4;e versa ? If it can, by 
what rules is the court to be guided in the exercise 
of its discretion as to such responsibility ? Surely 
not by its ordinary rules for administering justice 
or granting relief. If it were, then it would be 
restricting itself to the use of the word " justly " 
as meaning " in conformity to law only." Conse- 
quently if the word '< justly" is to be taken as 
meaning " honestly " or " fairly," and as thereby 
enlarging its previous meaning " in conformity to 
law," the guide for the exercise of this discretion 
must be the personal apprehension of the judge 
before whom the application is made, of the 
honesty and fairness as applied to that particular 
case. This would be a discretion bounded by 
no limit, and confined to no rule. This would 
lead to a mass of decisions ever varying from and 
irreconcilable with each other and the ordinary 
rules of court. These considerations point to the 
conclusion that the word <' justly " should be read 
in its primary sense of '' in conformity to law " if 
thereby it is possible of meaning other than 
"honest and fair." A cursory reading of sub- 
section 2, of section 167 [reads t<], adds color to 
the argument that the word ''justly" means more 
than " in conformity to law " and gives a large 
discretion to the court, otherwise, what would 
be the use of letting the creditors decide, if they 
have to decide in accordance with strict law, and 
not to exercise their uncontrolled discretion. 
The functions to be performed under subsection 2, 
are something in the nature of those appertaining 
to the duties of arbitrators, whose determination 
must be abided by, and whose award will not be 



set aside on the ground of their having decided 
contrary to the rules of law — ^unless their mistakes 
appear on its face. That any mistake of law should 
appear on the face of the resolution would be A 
rare occurrence. Now it would seem that all sub- 
section 2 does, is to constitute a different tribunal, 
both of law and fact — whose decision is final, and 
which as to its law should be guided by the rules of 
the court, but whose decision if not so guided is yet 
absolute, consequently the argument alluded to does 
not effect the previous observations. This view is 
strengthened by the consideration that notwith- 
standiag that an insolvent may not be able to show 
his want of just responsibility for the circumstances 
from which the insolvency arose, he may at the 
expiration of one, two, and three years, in the 
manners I have pointed out, obtain a certificate. 
Such observations all tend to the conclusion that 
the first question with which I started must be 
answered in the negative, and that the true 
interpretation of the section is, that the court, in 
deciding as to the circumstances for which the 
insolvent should be held responsible should be 
limited by the rules which guide the court in decid- 
ing on the responsibility of persons in its ordinary 
jurisdiction. A person can be justly held respon- 
sible only for that for which he is legally respon- 
sible. In his dealing with others, if sui juris, he is 
held responsible for his acts and omissions done 
intentionally, and to which he has given his 
complete and free consent, if he seeks to justify or 
excuse himself from responsibility for his acts of 
commission or omission by pleading that they were 
the result of accident or of mistake, or of fraud 
perpetrated by others, the law generally accepts 
such justification and excuse if he can show that the 
circumstances from which his responsibility arose 
were (1) the result of accident, intending thereby, 
not merely inevitable casualty or the act of Provi- 
dence, or what is technically called vis major^ but 
such unforeseen events, misfortunes, or omissions as 
are not the result of any negligence or misconduct 
on his part. (2) The result of mistakes, which may 
be considered as included in the definition of acci- 
dent, but as contra-distinguished from it, meaning 
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''some unintentional act or omission, or error, 
arising from unconsciousness, ignorance, or forget- 
fulness, surprise, imposition, or misplaced confi- 
dence not due to negligence." (8) The result of a 
fraud perpetrated on him by others, and attribu- 
table only to that want of due diligence which 
may fairly be expected from a reasonable person. 

An insolvent must then, in applying for a cer- 
tificate of discharge on the ground that he cannot 
justly by held responsible for the circumstances 
from which bis insolvency arose, support his 
application on one of those three grounds. The 
onus of proving tbe affirmative is on him. ^ He it 
is who must come prepared to show that sucb cir- 
cumstances were beyond his own control, or that 
his acts which were tbe cause of them were done 
by him in entire good faitb, and in the performance 
of a supposed duty — without negligence. If he 
fails, he is not entitled to the relief afforded him 
by tbe statute. 

It has often been urged as a ground for granting 
the certificate that creditors do not appear and 
oppose. [His Honor after referring to the circum- 
stance which might give I'ise so this state of things, 
continued — ] Sucb a ground must be of the least — 
if of any value. The negligence on the part of 
the insolvent which is to debar him from receiving 
his certificate, assuming that he has been able to 
show that the circumstances which caused his in- 
solvency were beyond his control, or were done by 
him in good faith, and in performance of a sup- 
posed duty, is a negligence arising from the neglect 
of a duty, the duty which every person owes to 
every other with whom he deals to pay him what 
he may owe him when the time for such payment 
shall arise. 

If the insolvent has conducted his business with 
the prudence and care which persons of reasonable 
or ordinary prudence use in the management of 
their own affairs, he will be entitled to receive a cer- 
tificate of discharge. If he has not, his application 
for a certificate should be refused. In this case, 
the insolvent says, that the cause of his insolvency 
was the destruction by fire of the whole of bis 
stock in trade. But from other affidavits I gather 



that it was through an adverse verdict in an action 
against a fire insurance company, which adverse 
verdict was brought about by the insolvent in Ids 
claim, over-estimating the value of his stock. The 
fire may have been an accident, such as I have 
before referred to, but I cannot think the over- 

« 

estimated claim was. It was by reason of that, that 
the creditors suffered, consequently, I think, that 
the insolvency has not arisen from circumstances 
for which the insolvent cannot justly be held 
responsible, and that he must be refused a cer- 
tificate of discharge. 

Certificate refused accordingly. 

The following are the cases reported in the 
Courier to which His Honor referred in the judg- 
ment : — 

Re G.A. P. db A. F. J. Hint, 16th March, 1877.— iJ« 
J, dt G. Harris, ex parte O, Harris, 9 March, and 2nd 
April, 1877.— i2« T/w*. Appleby, 18th Sept., 1877.— /le Jcls. 
Boyd, 21st Sept., lS77.—Re Crawley <& Co., 15th October, 
1877.— /?€ H. Smith, 4th Feb., 1878.— i?e J. P, S, db A. 
Pinwell, 10th July, 1878.— -Re J. if. Dunlop, 26th August, 
9th Sept., 1878.— i2e N. P. Johnson, 26th August, 1878. — 
Re Kennedy, De Fraine <& Co., ex parte Edwards, 18th June, 
1879.— i^e Ed. Grant, 18th June, 1879.— i2e L. S. BaisBon, 
18th June, 1879.— Re J. Scott, 6th and Uth October, 
1879.— iic C. Atkins, 20th Oct., 1879.— Re C. Bamham, 
20th Oct., 1879.— -Re Thos. Grice, 20th Oct.. 1879.— i^c R. 
Armour, 12t'h December, 1879.— Re Jos. Gillespie, 12th 
April, 1880.— -Re J. T. Edgely, 12th April, 1880.— jB« C 
Verdon, 12th April, 1880.— i2e E. SlaughUr, 12th April, 
1880.— /?e R. J. Byrne, 11th Oct., 1878.— -Re J. GoldsnUd, 
4th and 6th February, 1880.— i2e Chas, O'Brien, March, 
1880.— Re Wm. Deuine, Feb. and March, 1880.— Be Colin 
Munro, 20th March, 1879.— i?e Warde, 25th April, 1879. 



IN CHAMBERS. 



Habdino, J. 



June 8rd, 1881. 



IN THE INSOLVENT ESTATE OF OEOBOB JAMES 

OBEENSLADE. 

Sec, 179 of bisolvency Act of 1874, 

Misnomer of Insolvent by non -insertion of a second 
christian name does not invalidate proceedings in In8ol> 
vency, and the Court may insert such name and order 
further proceedings to be taken in the full name of the 
Insolvent. 
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In this case George Oreenslade was adjudicated 
an insolvent on the 8rd June, on a creditor's 
petition, in the name of George Greenslade, his 
name in fact being George James Greenslade. 
The order of adjudication had been drawn up, 
and the advertisements subsequent thereto, had 
been issued in the name of George Greenslade 
only. Under these circumstances, an application 
was made on behalf of the official trustee and 
petitioning creditor for leave to amend the pro- 
ceedings by inserting the name of '^ James" be- 
tween the names George and Greenslade through- 
out the proceedings. Miskin {Macpherson*s office) 
appeared for the official trustee and petitioning 
creditor, and referred to sections 179 and 11 of 
the Lisolvency Act. 

His Honor referred to a previous case before 
him on the 4th August, 1880, that of Be Michael 
H^oodsy in which case a similar order had been 
made on the application of the official trustee, 
the adjudication having been made on the insol- 
vent's petition. 

His Honor made the following order : — 
Order nin calling upon the insolvent to show 
cause before the judge sitting in chambers on the 
9th June, why an order should not be made de- 
claring that the proceedings heretofore had in 
this estate are valid, notwithstanding that the 
name "James" has been omitted between the 
names George and Greenslade, and why an order 
should not be made that such proceedings should 
be amended by inserting the name '* James" be- 
tween the names George and Greenslade therein. 
And that all subsequent proceedings herein should 
be carried on and had under the name of George 
James Greenslade. Dispense with the necessity of 
a four days' service of this order, under rule 89 of 
the Insolvency Rules. 

Order this order to be advertised in the 
TeUffraph of the 7th June, and the Conner of the 
8th June, and let it be served in the same manner 
as the petition for adjudication in the estate was 
served. And let such advertisements and service 
be held good service of this order. (The service 
of the original petition bad not been personal.) 



On the 9th June, Miskin applied to make the 
order absolute, which His Honor did; directing it 
to be advertised and served as if it were an order 
of adjudication, and directing the publication of 
subsequent advertisements as on an order of 
adjudication. Costs to come out of the estate. 

Solicitor, Macpherson^ for official trustee and 
petitioning creditor. 



LmLEY, C.J. 



July 11th, 1881. 



NEVILLE V, NATIONAL FIBE AND MABmE 
INSURANCE COMPANY. 

Foreifffi Company carrying on btidness through 
agent — Substituted service on agent allowed, 
where prompt service cannot otherwise be 
effected. 

Power applied under Order 9, Rule 2, of the 
Judicature Act, which is as as follows : — 

*' When service is reqafared the writ shall wherever it is 
practicable be served in the manner in which personal 
service is now made but if it be made to appear to the 
Coart or to a Judge that the plaintiff is from any cause 
unable to effect prompt personal service the Court or a 
Judge may make such order for substituted or other ser- 
vice or for the substitution of notice for service as may 
seem just." 

to allow the service of the writ in this case upon 
Mr. £. B. Forrest, the agent of the Company in 
Brisbane, to be good service, and to amend the 
writ by the insertion of the amount claimed. 

The action is brought to recover a sum of £250, 
under a fire insurance effected with the Queens- 
land Branch of the Company, through G. B. Shaw, 
of Rockhampton. The form of proposal and the 
receipt for the premium bore the heading '< Queens- 
land Branch," and a plate bearing the name of 
the Company was affixed to the premises of Messrs. 
Parbury, Lamb & Co., Brisbane. The writ had 
been served upon Mr. E. B. Forrest, the resident 
partner, but no appearance had been entered. 

Power contended that as the Company carried 
on business here, although not registered, service 
upon their agent would be sufficient, and that the 
only way the Company could be prejudiced was, 
that they might find it necessary to ask for time. 
He quoted the following cases : — ** Newby v. Colt's 
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Patent Fire Anns Co., L.R, 7 Q.B. 293 ; Mackreth 
V, the Glasgow and South Western Railway Co,, L.R, 
8 Kxch., 149. 

LcLLEY, C.J.: — The contract was made here, 
and there is evidence that the Company is a foreign 
corporation carrying on business here through 
Mr. E. B. Forrest, their head officer, and prompt 
service cannot otherwise be* effected. The writ 
can be amended, and substituted service be made 
upon Mr. E. B. Forrest, the chief officer of the 
Queensland branch of the Company. 

Solicitors for plaintiff: Rees Janes and Broien, 
Brisbane and Bockhampton. 



LiLLEY, C.J. July 18th, 1881. 

DAVIS V. MAOLBAN— 7w re MACLEAN. 

Sec. 102 of Insolvency Act of 1874. 

The words *' costs and expenses of the execution creditor" 
in sec. 102 mean the costs and expenses of the execution 
creditor after judgment, and they have no relation to the 
costs of the action. 

Motion for an order of the court directing the 
sheriff to pay to the execution creditor, under the 
102nd section of the Insolvency Act of 1874, out 
of the moneys in his hands, the proceeds of the 
execution, the amount of the execution creditor's 
taxed costs, or so much thereof as the moneys in 
his hands would extend to. 

The matter was really a question of practice 
involving the interpretation of the words of the 
section referred to, in respect of which the decision 
of the court was sought. The sheriff construed 
the words of the section to apply to the actual 
costs of the execution only, and not to cover the 
execution creditor's costs up to judgment. 

The execution was in respect of a sum exceeding 
£50. After sale, and within fourteen days, the 
sheriff was served with notice of the filing of an 
insolvency petition against the debtor which was 
followed by adjudication. 

Mislcin (from Macpfierson^s office) contended on 
behalf of the execution creditor, that the words 
of the Act were explicit and obvious, i.e., *^ the 
costs and expenses of the execution creditor," Had 



the word *' creditor " been omitted, the construo- 
tion sought to be plaoed upon the words by the 
sheriff might have been tenable. The costs of 
the execution creditor must mean the whole of 
his taxed costs, of which the sheriff had notice, it 
being endorsed on the face of the Ji. fa. in the 
direction to the sheriff to recover. — That the costs 
of judgment and of execution are all one, and 
cannot be separated. — That the intention of the 
legislature in framing the Act is plain, the execu- 
tion creditor is deprived of his security to -which 
he is entitled by the common law and of the right 
which the policy of the law confers upon the dili- 
gent suitor by express provisions of the statute, 
and as compensation it was intended to place him 
in an equally good position with the other credi- 
tors who benefit by the result of his action, 
namely, the securing the property for the general 
benefit. It would be unjust that he should receive 
only a dividend upon the money he has paid 
for his costs. This view is entirely supported by 
reference to the analogous section (No. 68) of the 
Insolvency Act of 1864, which was being then 
repealed by the present Act, the words of which 
were '^ the actual costs of the execution,'* in oases 
where goods are under seizure by the sheriff at tha 
time of the insolvency. And again, by comparison 
with the corresponding section (No. 87) of the 
English Bankruptcy Act of 1869, of which our 
section is a transcript, with the exception of the 
following words introduced into ours, ue, '' as 
much thereof as shall be sufficient to defray the costs 
and expenses of tJie execution creditor " and which, 
deliberately imported by the framers of our Act, 
must have been so added with an object. Had 
the section of the English law been adopted with- 
out alteration, undoubtedly the execution creditor 
could only have the actual costs of execution, and 
had the legislature intended this, they would have 
left the section as it was in the English Act. The 
execution creditor's right to his taxed costs was 
ruled by Lutwyche^ A.C.J., in A.J.S. Bank v, 
Leighton, 7th April, 1879. 

LiLLEY G.J. : — I think the costs and expenses 
mentioned in section 102 are the costs and expen- 
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see after judgment) which relate to the seourity of 
which he is deprived hy the operation of that 
section, and that they have no relation to the costs 
of the action. He loses his security — that is, the 
benefit of the execution— but having been put to 
expense he is indemnified for the loss of his secu- 
rity, and placed in precisely the same position 
as the other judgment creditors, if any. The 
creditor is entitled to the costs of his execution 
and those following and incidental to it, but not 
to the taxed costs of the action up to judgment. 
Solicitor, Macphenan, for execution creditor. 



Habding, J. July 20th, 1881. 

IN THB IM80LVBNT ESTATE OF BRADSHAW BABKEB. 

Belease of Trustee — Insolvency Act of 1874^ 

sec, 166, 
Brown foi Bees R, Jones and Brown) applied to fix 
the 16th September for the trustee to apply for 
bis release. 

His Honob, in giving his decision in the matter 
said: — This is an application by the trustee for 
the close of the insolvency. It appears that the 
insolvent has not yet applied for his certificate of 
discharge ; consequently, on that application, the 
court may desire to obtain from the trustee some 
information as to the circumstances from which 
the insolvency has arisen. If the estate is closed, 
the next step to be taken by the trustee is to ob- 
tain his release. In order to enable him to do 
this he has to make a report to the creditors. The 
law does not require him to give any information 
as to such circumstances in his report ; conse- 
quently, if the insolvency is closed, and the trustee 
obtains his release without giving information as 
to such circumstances, it may be impossible at 
a future time to obtain such information. I believe 
it is the practice of the Chief Justice to require 
the presence of the trustee on the application by 
insolvent for a certificate. In several cases I have 
required it myself. The 166th section, on which 
this application is based, makes it imperative on 
me, if satisfied that the whole of the property has 
been realised, to or^er that the insolvency be 



closed. The course I propose to take, to meet what 
I consider the necessity of the case, and to pro- 
vide the information as to the circumstances from 
which the insolvency has arisen, which I may 
hereafter require, is, — that this present applica- 
tion do stand adjourned till the 28th of July next, 
and I direct the trustee in the interval to file in 
the Supreme Court a report of the circumstances 
from which the insolvency has arisen, and tending 
to prove whether or no the insolvent should be 
responsible for the same. 

Solicitors for trustee. Bees B, Janes and Broum^ 
Brisbane and Bockhampton. 



Habding, J. August 27th, 1880. 

MUNICIPAL COUNCIL OF BOCKHAHPTON V, BENNETT. 

Sec. 208y of the " Local Government Act of 1878,*' 

Section 208 of ** The Local Government Act of 1878/' 
is retrospective in its operation and renders rates which, 
before its passing, were a charge upon property, recovera- 
ble against the owner of such property, with interest at 
eight per centum per annum, from the making of such 
ratAS. 

The facts in this case appear dearly in the 
judgment: — 

Broum (Bees B, Jones and Brown) for plaintiffs ; 
Pope A, Coop^y for defendant. 

Habdimo, J. : — This matter comes up on a sum- 
mons for judgment on a specially endorsed writ. 
It was conceded that the defendant would be liable 
for moneys sued for, if the point of law raised 
under the Local Government Act of 1878, section 
201, was decided in the favor of the plaintiff. The 
question for decision is one of the construction of 
several Acts, and is one of considerable difficulty, 
and I am of the opinion, that such a question 
should not be raised in this manner. I have taken 
the matter into my careful consideration, and 
have given the parties their choice, and they have 
preferred that I shall deliver judgment at onoe. 
Accordingly I accede to their request. The claim 
is for arrears of rates made by the municipality of 
Bockhampton in respect of an allotment situated 
within that municipality, which has always belonged 
to the defendant Bennett, and has always been 
unoccupied, 
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The claim for rates extends over three periods, 
that is to say : — (1) Between the passing of the 
Municipal Institutions Act of 1864 and the 
Municipal Institutions Act Amendment Act of 
1861 ; then (2) between the passing of the Act 
of 1868 and the Local Government Act of 1878 ; 
and (8) from the time of the passing of the latter 
Act till the commencement of this action. The 
liability in respect of all these rates before the 
passing of the Local Government Act of 1878 de- 
pends upon the construction of section 208 of that 
Act, and rests upon the question as to whether that 
section is retrospective or not. I approach the 
construction of that section having in my mind the 
ordinary rules to the effect that every statute which 
takes away or impairs vested rights acquired under 
existing laws, or creates a new obligation, or im- 
poses a new duty, or attaches a new disability in 
respect of transactions or considerations already 
past, must be presumed, out of respect to the 
Legislature, to be intended not to have a retro- 
spective operation ; and also, that when the in- 
tention is clear that the Act should have a retro- 
spective operation, it must unquestionably be so 
construed, however unjust and hard the conse- 
quences may appear. From these rules I start 
with a strong presumption, oat of respect to the 
Legislature, that the construction of section 208 of 
the above-named Act of 1878 is not intended to be 
retrospective. But if I find a clear intention in 
the Act that it is to have a retrospective operation, 
it must be so construed, however hard and severe 
may be the result. I read section 208 : — 

'' All rates heretofore made, &c., shaU, if the same Bhall 
not have been paid at the commencement of this Act, be 
and remain a charge upon such property, and may at any 
time thereafter (and notwithstanding any statute of limi* 
tations) be recovered, together with interest at the rate 
of £8 per centum per annum from the making of the rates, 
from the owner of the property, and to the extent and 
subject to the provisions of the last but one preceding 
section, from the occupier for the time being of such 
property, in like manner as rates may be recovered from 
any occupier liable to be rated.*' 

Now the question shortly is : Does section 208 
of the Local Government Act of 1878, render rates 
which, before its passing, were a charge upon prop- 
erty, only recoverable against the owner of such 



property, with interest at 8 per centum per annum 
from the making of the rates ? Now it will be well 
to consider what was the liability of the owner for 
those rates previous to the passing of the Act of 
1878, as it is found laid down in section 80 of 
the Municipal Institutions Act of 1864, that is to 
say, from that Act of 1864 till the Amending Act 
of 1868. Now, on reading the above-named sec- 
tion 80, I find that the first part of it does not 
apply to this case, until we come down to the 
sentence commencing with the word '* or." I will 
read the first paragraph : — ''or where " — these 

are the words which I think apply to this case — 

*' Or where the premises shsJl be unoooapied, the tenant, 
landlord, or proprietor thereof, whether the oocopier or 
not, may be sued for such rate or assessment and costs 
before the nearest Clerk of Petty Sessions," 

Then the provision comes in as follows : — 

** Provided that no landlord shall be held liable for 
more than twelve months* arrears of rates on unoccupied 
property, and any such unpaid rate or assessment, with 
interest thereon at the rate of 5 per centum per annum, shall 
be and remain a charge upon the premises in respect of 
which the same is payable." 

So far this proviso may be construed as limiting 
the liability of the landlord to one year's antecedent 
rates only. It was contended that it did away with 
the liability altogether. I can scarcely think that 
such was the case. Now the next paragraph I 
read is as follows : — 

" And may be recovered at any future time upon and 
after the expiration of fourteen days after like service of 
like notice, as last aforesaid, upon any new occupier 
thereof, by distress and sale of any goods or chattels then 
found upon such premises in the same manner as if such new 
occupier had himself been the occupier primarily liable 
to pay such rate or assessment, with interest as aforesaid, 
and the production of the receipt for such overdue rate or 
assessment paid by or levied from any occupier so rendered 
liable, not being the tenant, landlord, or proprietor 
thereof, for any rate or assessment due or having accrued 
before the commencement of his occupancy, shall, to the 
amount so paid or levied, be a good and sufficient dis- 
charge in payment of rent to the tenant, landlord, or 
proprietor." 

thus showing that these rates may be recovered 
against the occupier, who, if he pays them, may 
deduct the amount paid from his rent, and conse- 
quently indicating that the previous proviso, though 
constituting a bar, is a bar to the remedy alone, 
anil not to the right, ... 
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If this construction is so, this Act left the rates 
at the time of its passing till the passing of the 
Amendment Act of 1868, as a charge on the prop- 
erty, the owner not being liable to be sued for 
them, although the occupier might be made to pay 
them, and if he did, he might deduct the amount 
so paid from the rent due to the landlord. As to 
the second period, the Municipal Institutions Act 
Amendment Act of 1868 repealed so much of the 
Act of 1864 as relates to the recovery of rates, 
&c., before the nearest Clerk of Petty Sessions, 
which is part of the 80th section already read, 
and in the second section enacted, that rates 
should be recoverable before the nearest Court of 
Petty Setsious, subject to the proviso, that the 
municipalities should sue for the same within six 
months of the time of such rates becoming due, 
so cutting down the year to six months, and 
using the ordinary words of statutes of limitations, 
consequently merely barring the remedy, and not 
the right. So, between these Acts, it would seem 
that the rates were a charge on the land as be- 
fore, and the remedy against the owners was the 
same as before, with the exception, that the period 
during which he might be sued was reduced. 
Coming now to the Local Government Act of 
1878, which repeals the preceding Acts, and in 
this 208th section revives rates already made, and 
which but for this section, would have ceased, and 
enacts that they may be recovered, together with 
interest at the rate of 8 per cent, per annum, and 
80 on. Thus the rates charged on property may 
be recovered, and that revives the liability of the 
owner, and this would be so if the words, *' not- 
trithstatiding any statute of limitatioJiSf*' yrere left 
out altogether. But these words make it to my 
mind still stronger, as I know of no act of limi- 
tation that would apply under the circumstances ; 
therefore, I am of opinion, that these words were 
specially aimed at any doubt that might have 
arisen, and they take it out of the presumption 
that the Court holds out of respect for the 
Legislature. 

In concluding, I may say, that I have gone into 
this matter at some length, because I can see 



that it is a matter of considerable importance. 
But, as I said before, a chamber application is 
scarcely the way in which a matter of this im- 
portance should be brought before a Judge. 

As to the rates made in the 3rd period referred 
to above, it was not denied that in respect of 
these the defendant was liable. 

The order will be in the terms of the summons, 
and as it is under £80, I shall certify for costs. 

Solicitors for plaintiffs, Hees R. Jon^s d Brown, 
Brisbane and Bockhampton. 

Solicitor for defendant. Bunion, 



FULL COURT. 



September 7th, 1880. 

MILES V, m'iLWRAITU. 

Comiitution Art of 1867, »ectinm 6 and 7, 

Held, on demarrer to defendant's statement of defence 
that:— (1) The avoidance of the seat by the Assembly of 
a person sued for penalties under section 6 and 7 of the 
Constitution Act of 1867, is not a condition precedent to 
the liability to the penalties. (2) A person contracting as 
trustee for others is within the provisions of those sections. 
(3) A person, in order to make himself liable to the 
penalties under section 7, must have sat and voted as a 
member with knowledge of the contract at the time of 
such sitting and voting. (4) Two counsel may be heard 
for each party on demurrer. 

This was an action brought by William Miles, a 
grazier residing at Dalby, a member of the Legis- 
lative Assembly, against Thomas M'llwraith, 
Premier and Colonial Treasurer of Queensland, for 
the recovery of penalties under the 7th section of 
the Constitution Act of 1867, for that on or about 
February 28rd, 1880, a contract or charter party 
was entered into between the Agent-General of 
the colony of Queensland, for and on behalf of the 
Government of Queensland, on the one part, and 
Andrew M'llwraith and Donald M'Eachern, trading 
as M'llwraith, M'Eachern and Co., on behalf of the 
owners, on the other part, for the conveyance of 
immigrants from England to Townsville by the 
ship Scotthh Hero, of which ship, at the time of 
the making cf the said charter party and up to the 
commencement of the action, the defendant was 
part owner, the number of registered owners of 
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the said vessel at the time not exceeding fifteen. 
In pursuance of this charter party, the ship sailed 
on the voyage mentioned therein ; and on July 6th, 
7th, 8th, 18th and 14th, 1880, while the said 
charter party was in force, and before the termin- 
ation of the said voyage, the Defendant, contrary 
to the provision of sections 6 and 7 of the Con- 
stitution Act of 1867, sat and voted in the 
Legislative Assembly as a member thereof, whereby 
he forfeited the sum of £500 for each of those 
days. And the plaintiff claimed £2,500. 

The defendant's statement of defence is in 
substance: — (1) That he did not authorise, but 
expressly forbade the making of the contract. (2) 
That he was only a trustee for others in a marriage 
settlement under which he had no present bene- 
ficial interest, and only a very remote interest in 
expectancy. (8) That his seat has not been de- 
clared void by the Assembly, and that such a 
declaration is a condition precedent to the plaintiffs 
right to sue. (4) That he is a member of the 
Legislative Assembly whose seat has not been 
declared void, and as such there is no penalty 
imposed on him for sitting and voting whilst he is 
a contractor, the only consequence of such an act 
being that his seat shall be declared void. 

The plaintiff demurred to the whole of the 
defendant's statement of defence, ex<sept so far as 
it alleges the contract was made without authority 
from the defendant, for that they are bad in law 
on the grounds — (1) As to the agreement mentioned 
in the statement of defence, that it does not 
appear that such agreement controlled or varied 
the said charter party. (2) As to the agreement 
between M'llwraith, M'Eachern and Co. and the 
defendant (whereby it was agreed that any ships 
owned by defendant and chartered by the said 
firm for the said contract, should be paid for by 
the said firm at the average prices earned by 
David Hunter & Co's. ships in other trades), 
that the Government are not parties thereto, 
and that an agreement between contractors 
with the Government and third parties is im- 
material. (8) That the liability of the defendant 
as one of the owners of the Scottish Hero, as be- 



tween himself and the Government, is not affected 
by any arrangement between himself and third 
parties, to which the Government are not parties. 
(4) That the right of action under the Constitution 
Act is not dependent upon a prior declaration by 
the Legislative Assembly of the avoidance of a 
member's seat. 

Griffith, Q.C\, Garrick, and Rutledge appeared 
for the defendant, and argued at length in support 
of the demurrer. P, A. Cooper, and Real appeared 
for the plaintiff, and argued at length against it. 

The following oases were cited during the course 
of the argument : — Ileg, v. Recorder of Cambridge, 
8E.dB., 687, 27 L.J. M.C., 160: Royee v. Birley, 
L.R. 4i C.P., 296; Davie v. Hardy, L.R. 9 Q.B., 
433 ; Thompson v. Pearce, 1 Brod. dB.26: 3 Mttore 
260. 

Sections 6 and 7 of the Constitution Act of 1867, 
are as follows ; — 

Section 6 (which creates the disability). " Any person 
who shall directly or indirectly himself or by any person 
whatever in trust for him or for his ase or benefit or on 
his account undertake execute hold or enjoy in the 
whole or in part any contract or agreement for or on 
account of the public service shall be incapable of being 
summoned or elected or of sitting or voting as a member 
of the Legislative Council or Legislative Assembly during 
the time he shall execute hold or enjoy any such contract 
or any part or share thereof or any benefit or emolument 
arising from the same and if any person being a member 
of such Council or Assembly shall enter into any such con- 
tract or agreement or having entered into it shall continue 
to hold it his seat shall be declared by the said Legislative 
Council or Legislative Assembly as the case may require 
to be void and thereupon the same shall become and be 
void accordingly. Provided always that nothing herein 
contained shall extend to any contract or agreement made 
entered into or accepted by any incorporated company or 
any trading company consisting of more than twenty 
persons where such contract or agreement shall be made 
entered into or accepted for the general benefit of such 
incorporated or trading company." 

Skction 7 (which imposes the penalties). **If any 
person by this Act disabled or declared to be incapable to 
sit or vote in the Legislative Council or Legislative 
Assembly shall nevertheless be summoned to the said 
Council or e.ected and returned as a member to serve in 
the said Assembly for any electoral district such summons 
or election and return shall and may be declared by the 
said Council and Assembly as the case may require to be 
void and thereupon the same shall become and be void to 
all intents and purposes whatsoever and if any person 
under any of the dit^qualifioations mentioned in the last 
preceding section shall whilst so disqualified presume to 
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Bit or vote as a member of the said Goanoil or Assembly I under contract with the Government, he sat and 
flaeh person shaU forfeit the sum of five hundred pounds | ^^^. ^^^ ^ reason of his being a trustee, or a 
to be recovered by any person who shall sue for the same 
in the Supreme Court of Queensland/' 



The following judgments were delivered : — 



member, or a member still holding his seat, he is 
not subject to the penalties. The Constitution 
Act of 1867 is a consolidation of out previous 



LnxEY, C.J. :— The defendant is and has been a ^ct, 18 and 19 Vic, cap. 64, which, in respect to 



member of the Legislative Assembly of the colony. 
He is sued for penalties alleged to have been in- 



the inability of contractors to serve in Parliament^ 
has been manifestly framed upon the English 



curred by him for sitting and voting whilst he was | Statute 22 Geo. 8, cap. 45, which was passed, as 
a contractor for or on account of the public service, it declares, ** for further securing the freedom and 
llifl statement is of defence is in substance— 1st. , independence of Parliament." If sections 6 and 



That he did not authorise, but expressly forbade 
the making of the contract. 2nd. That he was 
only a trustee for others in a marriage settlement 
under which he had no present beneficial interest. 



7 of our Constitution Act do not by clear gram- 
matical construction include the defendant under 
such circumstances, then he is not liable, and the 
demurrer must be over-ruled. Let us see how 



drd. That his seat has not been declared void by this stands. I shall limit my quotations to so 



the Assembly, and that such a declaration is a con- 
dition precedent to the plaintiffs right to sue. 4th. 
That he is a member of the Legislative Assembly 
whose seat has not been declared void, and as such 
there is no penalty imposed on him for sitting and 
voting whilst he is a contractor, the only conse- 
quence of such an act being that his seat shall be 
declared void. The plaintiff has demurred to the 
whole of the statement of defence, except so far 
as it alleges that the contract was made without 
authority from the defendant. This includes all 
the paragraphs of the statement, except the 2nd 
and 5th, to which the plaintiff does not demur. 
These latter paragraphs contain an express denial 
of authority (par. 2) and an admission by the 
defendant that he sat and voted (par. 5). The 
defences may be more shortly stated thus : That 
the defendant was not liable, being only a trustee 
without beneficial interest in the contract ; that as 
a member he was not liable to any pecuniary 
penalty, or, if liable, not until his seat had been 
declared void. The validity of these defences, as 
matters of law, depends entirely on the con- 
struction of the 6th and 7 th sections of our 
Constitution Act of 1867 ; and for the purpose of 
deciding them we must regard his defences as in 



much of the sections as relates to the Assembly, 
although the two branches of the Legislature are 
included in them. Section 6 enacts that 

*' Any person who shall directly or indirectly himself 
or by any person whatsoever in trust for him or for his use 
or benefit upon his account undertake execute hold or 
enjoy in the whole or in part any contract or agreement 
for or on account of the public service shall be incapable 
of being elected or of sitting or voting as a member of the 
Legislative Assembly during the time he shall execute 
hold or enjoy any such contract or any part or share 
thereof or any benefit or emolument arising from the 



same. 



>♦ 



It is not disputed that this language is suffici- 
ently large to include members who undertake 
contracts, as well as would-be members, and there 
is certainly nothing in it to exclude members. On 
the contrary, the language would very distinctly 
include them. The effect of this part of the 
section is simply this : '^ All contractors or persons 
interested in contracts are incapable of being 
elected, or if elected they are incapable of serving 
in Parliament." The persons disqualified are 
contractors, whether they are members or would- 
be members, and their disqualification is incapacity 
to ** sit or vote," that, is, to ** serve " in any way 
in Parliament whilst so disqualified. We then 

come to the words — 

*< and if any person being a member of such Assembly 



the nature of the old pleas in confession and I shall enter into any such contract or agreement or having 

^ 'ji ^^ *»<«..««i« 4.i,«4. «„ ».«4-4.r.«« ^t t^^i. 4.K^ entered into it shall continue to hold it his seat shall be 

avoidance, namely, that, as matters of fact, tne la,jui.uT.ix- * ui.u -j j 
' -f'' declared by the Legislative Assembly to be void and 

defendant was a contractor, and, being still I thereupon the same shall become and be void accordingly.'* 
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Do these words restrain the previous words of 
disqualification ? I think not. Their effect is 
this: *' If a member enters into any such con- 
tract, or continues to hold it, being so disqualified, 
the Assembly shall declare his seat void." The 
intention is plain enough. It is to remove a dis- 
qualified person, and to give the constituency an 
opportunity of electing a member who is not 
disqualified from serving. This part of the 
section neither qualifies nor disqualifies the person, 
it merely requires the performance of a specific 
duty by the Assembly. The words " enter into 
any such contract or agreement or having entered 
into it shall continue to hold it," were intended 
probably to give a member who had entered into 
a contract an opportunity of giving it up, and to 
the Assembly a discretion under such circum- 
stances not to declare the seat void, but they do not 
tnve to the member who is a contractor the right 
to sit and vote whilst he is so disqualified. If 
they do, all the mischief which the statute is in- 
tended to prevent might be wrought. And as to 
a trustee, there is nothing in the language of the 
6th section which imports that he is not disquali- 
fied from serving in Parliament if he becomes a 
contractor for the public service, although he may 
have no beneficial interest in the contract. As a 
contractor he undertakes the burden of a contract 
— it is enough tbat he enters into the contract, 
which implies in law an obligation to perform it, 
and disqualifies him. The statute would be 
evaded in that way as easily as if he were to get 
someone to take the contract a3 a trustee for his 
o;vn benefit. His vote might be subject to influ- 
ence to obtain some advantage for those whom he 
represented. Many occasions and means of 
bringing corrupt influence to bear on trustee 
members can be imagined. It is enough, how- 
ever, that the law enacts that the member shall 
not ** enter into " any contract for or on account 
of the public service. I think, therefore, tbat the 
language of the Act disqualifies a trustee con- 
tractor from serving in Parliament. The proviso 
to section 6 gives no aid to the interpretation of 
the statute on the disputed points in this case. 



The disqualification is from serving in Parliament 
whilst he is a contractor, and the avoidance of the 
seat by the Assembly forms no part of that dis- 
qualification, which is personal. I must now 
examine section 7 of our Act, which gives the 
right of action for penalties. It enacts, — 

" If any person by this Act disabled or declared to be 
incapable to sit or vote in the Legislative Assembly shall 
nevertheless be elected and retnmed as a member to 
serve in the said Assembly such election and return shall 
and may be declared by the said Assembly to be void and 
therenpon the same shall become and be void." 

This part of the section clearly refers to the 
election and return of a disqualified person, and 
makes provision for vacating the election and re- 
turn just as in section 6 provision had been made 
for avoiding the seat of a disqualified member. 
For the defendant it was contended that this part 
of section 7 limited the first part of section 6 to 
persons incapable of being elected, and excluded 
members from the disqualifying portion of that 
section. I can only say there is nothing in the 
language of the first part of section 7 which con- 
veys any such limitation to my mind, or which I 
think could possibly convey it to any other mind. 
The first part of section 7 does not limit any other 
part of the Act, it only limits the duty of the 
Assembly to declaring the election and return of 
disqualified persons void. Nor would it change 
the position of a contracting member if the first 
part, of section 7 did limit the first part of section 
6. The remaining part of the 6th section dis- 
qualifies the member if he "enters" into any 
such contract, and does not make the avoidance of 
the seat a necessary part of the disqualification. 
It would be more important for the defence if it 
could be shown that the succeeding and concluding 
words of section 7 excluded, or were not wide 
enough to apply to, a disqualified member, or that 
-the first part of the section excluded such person 
from the penal portion of it. The words I refer 
to are these, — 

" And if any person under any of the disqualifications 
mentioned in the last preceding section [that is 6] shall 
whilst so disqualified presume to sit or vote as a member of 
the said Assembly such person shall forfeit the sum of five 
hundred pounds, to be recovered by any person who shall 
sue for the same in the Supreme Court of Queensland. " 
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The penalty is thus recoverable from all persons, 
whether inembers duly elected or elected whilstf 
disqualified, if whilsit so disabled' they presume 

to sit or vote as members. I think it means, by 

the use of the word " pi^esume," tliat the person 



operation of the statute, then those who are most 
likely to be subjected to temptation, who can most 
readily and easily give the desired support for the 
price offered, are left free to sell or barter their 
political honour and the freedom and independ- 



sitting or voting, and so subjecting himself tof | ence of Parliament. The only answer I could get 
penaltien, must do it "knowingly*' — that is, umst ! from counsel when I pressed for a reason for so 
know that he is a contractor. And this would singular an omission was that tbey could not say^ 



probably explain the intention of the Legislature 



except that it was so, and that a like immunity 



in using the wordfi '' continue to hold '' the con- j was extended to members in England. This is, 
tract as giving tlie member a time to disavow it. , however, a grave error. Nothing of the kind 
But is it a condition precedent to the right to sue i exists in England. I cannot think that our 
in the case of a duly-elected member that the I Legislature or the Imperial Parliament which 
seat should be declared void ? There is nothing authorised Her Majesty to assent to the Constitu- 
in the Act which says so. It is enough that tlie j *ion Act made any such omission, even by accident, 
person presumes to sit or vote whilst disqualified. \ The meaning of the Act becomes more abundantly 
If I could see that the avoidance of the seat was ' ^^^^^ ^^ ^7 »aind, when I read the first part of 
essential to disqualify the member from sitting or | section 6, which shows the persons who are to be 
voting I must necessarily hold it to be a condition 
precedent to the right to sue, however absurd the 
conclusion might be so far as the Act is intended 
to secure the freedom and independence of Par- 
liament, for then, all that a majority — secured by 
.the dispensation of contracts amongst them — need 
'do to fortify themselves against penal conse- 
quences, would be to refuse to declare void the 
seat of any one of them. There are two results 
of disqualification, the one a duty of the Assembly 
towards themselves and the electors, to declare 
the election and return or the seat to be void, the 
other a duty which any person may assume to sue 
for the penalty. This is intended to deter con- 
tractors from presuming to serve in Parliament 
whilst they may be subject to the influence of 
their employers. To hold that a member might 
at any time, whilst he was under contract with 
the Government for the public service, sit or vote 
in Parliament, unless we are forced by unavoid- 
able interpretation of the statute to exclude him 
from its prohibition, would be to decide that our 
Legislature had omitted the main security for the 
freedom and independence of Parliament. It 
would be so much readier work and shorter to 
make contractors of members than members of 
contractors. If members are excluded from the 



affected hy it, and the acts which they are pro- 
hibited from doing, and collate it with the latter 
part of section 7, which adds the penalty to these 
prohibitions. This is the recast : 

" Any person who shall directly or indirectly undertake 
execute hold or enjoy any contract for or on account of 
the public service shall be incapable of being elected or 
of sitting or voting as a member of the said Legislative 
Assembly dnring the time he shall execate hold or enjoy 
any such contract. . . . and if any person under any 
of the disqualifications mentioned in the last preceding 
section shall while so disqualified presume to sit or vote 
as a member of the said Assembly such person shall forfeit 
the sum of £500 to be recovered by any person who shall 
sue for the same in the Supreme Court," <<rc. 

The Act is thus complete so far as it is directe 
against the person of the contractor. But it is 
further necessary to deal with the election and 
return, or the seat, and the latter part of section 
6 (without the proviso) recast with the first part 
of section 7, being the other portions of the two 
sections, which provide for the avoidance of the 
election or seat, read as follows : — 

" And if any person being a member of the said Legisla- 
tive Assembly shall enter into any such contract or 
agreement or having entered into it shall continue to 
hold it, his seat shall be declared by the said Legislative 
Assembly to be void and thereupon the same shall become 
and be "void accordingly" — and — •' if any person by this 
Act disabled or declared to be incapable to sit or vote in 
the Legislative Assembly shall nevertheless be elected and 
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returned to serve as a member such election and return 
shall and may be declared by the said Assembly to be 
void, and thereupon the same shall become and be void. ** 

There is no confusion of the personal disqualifi- 
cations with the duty of the Legislature to 
declare, not the disqualification, but the avoidance 
of the election or seat. The state of our law 
then would appear to be this : — All contractors 
are disqualified from serving in Parliamenti and 
if they knowingly sit or vote whilst so disqualified 
they shall forfeit £500, to be recovered by any 
person who may sue for it, and the Assembly 
shall declare the election and return, or the seat, 
as the case may be, to be void. This conclusion 
will, I think, be confirmed by a comparison of 
our legislation with the English statute, 22 Geo. 
IIL, cap. 45, on the same subject. The framers 
of our Act endeavoured to follow the model of 
the English Constitution, certainly so far as it 
can be found in the statute law of the mother- 
country. Hence we have in our Constitution Act 
the very words of the great constitutional statutes 
of England, notably those relating to the inca- 
pacity of persons holding any office of profit 
under the Crown to serve in Parliament, the pro- 
vision for the independence of the Judges, and, 
as we have seen, for securing the freedom and 
independence of Parliament ; for the introduction 
of money votes by message from the Crown ; for 
the protection of persons publishing the pro- 
ceedings of the House, &c., &c. The 6th section 
of our Act is a digest using all the material 
words of the 1st, 2nd and drd sections of the 
statute of George. The disqualifying words are 
the same — the very same words being used nearly 
throughout. The 7th section of our Act is a 
digest of the 9th section of the same English 
statute which inflicts the penalty on all persons 
disabled or declared to be incapable who shall 
presume to sit or vote. It will be observed that 
the English statute declares the election and 
return, or the seat (as the case may be) of a con- 
tractor void, and throws no duty on the Legisla- 
ture. The Colonial Act, as has been seen, requires 
the Legislature to declare the seat void. To 



meet this difference the Colonial Legislature has 
inflicted the penalties upon a contractor who shall 
presume to sit or vote '* whilst under any of the 
disquaUfications" in section 6 ; these words are not 
in the English statute, and they indicate, I think,, 
that the avoidance of the seat is not a part of the 
disqualification, and is not a condition precedent 
to the right to sue. By section 10 of the Englisb 
statute a contractor for the public service is for- 
bidden to admit a member of the House of 
Commons to a share of his contract under a 
penalty of .£'500. This provision is omitted fron^ 
our Constitution Act, which shows to my mind 
that the Legislature considered the first part of 
section 6 sufficient to extend its disqualifying 
effect to duly elected members as well as members 
elect who should endeavour to obtain public con- 
tracts by indirect agencies. The 6th section of 
the English statute, relating to persons on whom 
the completion of any contract should devolve by 
descent or* limitation, or by marriage, or as de- 
visee, legatee, executor, or administrator, shows 
that the general prohibitions of the law were 
deemed to extend to trustees and others in a 
fiduciary situation. Upon the whole, then, I 
think it is no defence on behalf of a contractor 
; who presumes to sit or vote to say that he is a 
member, or a member whose seat has not been 
declared void, or a trustee having no beneficial 
interest in the contract, and the demurrer must be 
allowed. The first and third paragraphs may be 
matters of evidence in support of the second, 
which denies the authority. They ought not to 
have been pleaded, and on an application to the 
Judge they would probably have been struck out. 
We desire, however, to discourage attacks on 
matter of this kind by way of demurrer, and the 
paragraphs will stand upon this proceeding. The 
4th and 6th paragraphs of the defence will go, 
unless the 4th can be treated as evidence of want 
of authority, which the pleader must determine 
at his own peril. The statement of claim was 
attacked upon the ground that it did not set forth 
that the defendant, when he sat and voted, ''knew*' 
that he was a contractor, but this objection is 
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disposed of by the averment in paragraph 4 of 
the claim that the owners of the ship (of whom j 
the defendant is said to be one) authorised the 
entering into the charter-party or contract on 
their behalf. 

Harding, J. : — This case was argued before the 
Pull Ck)urt on the 7th, 8th, and 9th of September, 
on the plaintiff's demurrer to the defendant's 
statement of defence. Mr. Gnffith, Q,C,f and 
Mr, Garrick (Mr, liutledge with them) argued 
for the plaintiff in support of the demurrer ; Mr. 
Pope Cooper and Mr, Real appeared for the de- 
fendant in support of the defence. Incidentally, 
the question whether two counsel should be heard 
for each party on the trial of a demurrer arose I 
think two should be heard, as was done in this 
case. I also think that objections to statements 
in a pleading on the ground that such statements 
only amount to statements of evidence, and not 
of fact, should be taken on a summons to strike 
out such statements, and not by demurrer. The 
plaiixtiff sued ^the defendant in respect of alleged 
breaches by him of the Constitution Act of 1867, 
sections 6 and 7, and claims in respect thereof five 
penalties of £500 each, making in the whole 
£2,500. The plaintiff's allegation, as stated 
shortly, is that the defendant committed such 
breaches by reason of the existence of a contract 
made between him and the Government of this 
colony, whereunder or by mean 3 whereof he was i 
liable to claim advantage or suffer disadvantage i 
according as things might fall out on five days on 
which the defendant was a member of the Legis- 
lative Assembly of this colony and sat therein as a 
member thereof and voted therein. The plaintiff 
shows that this contract was entered into by the 
defendant through an agent, but he asserts that 
such agent was authorised by the defendant to 
enter into it on his behalf. The plaintiff further 
states facts which remove the defendant from the 
protection of the proviso in the 6th section of the 
Constitution Act of 1867. This being the case 
made against him, the defendant, as his defence, 
denies the alleged authority of the agent, and as 
a bar at law to the plaintiff's claim, sets up facts 



which go to show that (if he was bound by the 
contract) he had no beneficial interest thereunder, 
but was only a trustee for others, and asserts that 
his seat as a member of the Assembly has not 
been declared void by the Assembly. The plain- 
tiff, having demurred to all the defendant's 
defence, except such part of it as denies the agent's 
authority, and the defendant having, on such 
demurrer, stated that the plaintiff's claim is bad 
in law, the following questions have been raised 
for our decision : — 1. Is a trustee within the 
meaning of the 6th and 7th sections of the Con- 
stitution Act of 1867 ? 2. Is the avoidance of the 
seat by the Assembly a condition precedent to the 
liability to the penalty ? 8. Ought the plaintiff to 
have charged the defendant with knowledge of the 
contract at the time he sat and voted as a member, 
and has he done so ? The demurrer also raises 
two further grounds. They are aimed at the first 
and third paragraphs of the statement of defence, 
taking them apart from each other and the rest of 
the statement in the defence. These paragraphs 
contains statements explanatory of the defendant's 
denial of the agency, and as the evidence in their 
support may be admissible on the ground of de- 
nial, I do not think them tenable, at all events in 
the manner in which the matter at present comes 
up for our consideration. It may also be well to 
remark that ohe settlement in paragraph 4 of the 
statement of defence may possibly be used as 
evidence on the question of such denial. Each of 
these three question raises points of construction 
under the 5th and 7th sections of the Constitution 
Act of 1867. The sources of these sections are 
evidently the 1st, 2nd, and 9th sections of the 
English Act of 22 Geo. III., c. 45, intituled << An 
Act for restraining a person concerned in any 
contract, commission, or agreement made for the 
Public Service from being elected, or sitting and 
voting in the House of Commons," which were 
enacted in a consolidated form in the Constitution 
Act of New South Wales, sections 28 and 29 
and subsequently in the Queensland Constitution 
Act of 1867, sections 6 and 7. But few cases de- 
cided on the English Act are to be found in the 
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reports. Two were mentioned during the argu- 
ment of this demurrer — Tfiompson v, Piorce, 1 
Brod, d B., 25 — 8 Moore, 260, RoyM v, Birley, 
L.R. 4 C,P,, 296, In the first case the object of 
the statute is (as it is perfectly clear on its faoe, 
and in its preamble, which states it to be an act 
for securing the freedom and independence of 
Parliament), pointed out by Ptukf J., at page M, 
« to be the prevention of an undue influence by 
means of contracts ; " in the second case its highly 
penal nature is pointed out. Both of these cases 
were cases as to the avoidance of the election of 
a newly-elected member, and little assistance is to 
be gained from either of them on the first and 
second points. Were the first and second ques- 
tions raised on the English Act, I think it is clear 
they would necessarily have to be answered — the 
first in the affirmative, and ihe second m the 
negative. Beading section 6, the person rendered 
incapable is a person '< who directly or indirectly 
himself or by any person whatsoever in trust for 
him or for his use or benefit or on his account 
undertakes executes or enjoys in the whole or in 
part any contract or agreement for or on account 
of the Public Service." In other words, a person 
entering into a contract or taking the benefit of it. 
Again, reading the section further on, the person 
whose seat is to be declared void is any person 
who shall enter into such contract, so that in either 
of the cases provided for in this section the per- 
son aimed at is, at all events, the person entering 
into a contract — the actual contracting party. I 
say in either of the cases provided for in this 
section, because the 6th section clearly deals with 
the classes of persons. It deals with persons to 
be elected in future elections to the Legislative 
Assembly, and it also deals with persons who are 
in the Legislative Assembly at the time of their 
entering into the contract. It is asserted by the 
defendant that the avoidance of the seat by the 
Assembly is a condition precedent to the liability 
to the penalty. A fair means of testing this 
question is to ascertain whether the case of a 
member in delicto falls within the first part of 
section 6 — 



'* Any perBon who shall directly or indireotly himaelf or 
by any person whatsoever in trust and for l]dm or for his 
ase or benefit or on his acooont undertake exeoate hold or 
enjoy in the who'® or in part any contract or agreement for 
or on account of the public service shall be incapable of 
being summoned or elected or of sitting or voting as a 
member of the Legislative Coancil or Legislative Assembly 
daring the time he shall execute hold or enjoy any such 
contract or any part or share thereof or any benefit or 
emolument arising from the same." 

and the latter part of section 7 — 

** And if any person ander any of the disqualifications 
mentioned in the last preceding section shall whilst so 
disqualified presume to sit or vote as a member of the 
said Coancil or Assembly saoh person shall forfeit the sam 
of five hundred pounds to be recovered by any person 
who shall sue for the same in the Supreme Court of 
Queensland." 

It clearly does, a member being a person who sits 
and votes. That this is a fair test is shown by 
the circumstance that the latter part of section 6- 



** And if any person being a member of such Council 
or Assembly shall enter into any such contract or agree- 
ment or having entered into it shall continue to hold it 
his seat shall be declared by the said Legislative Council 
or the Legislative Assembly as the case may require to be 
void and thereupon the same shall become and be void 
accordingly." 

(I omit the proviso to section 6, the case being 

outside it), and the first part of section 7 — 

"If any person by this Act disabled or declared to 
be incapable to sit or vote in the Legislative Council or 
Legislative Assembly shall nevertheless be sununoned to 
the said Council or elected and returned as a member to 
serve in the said Assembly for any electoral district such 
summons or election and return shall and may be declared 
by the said Coancil and Assembly as the case may 
require to be void and thereupon the same shall become 
and be void to all intents and purposes whatsoever," 

is an alternative provision for the avoidance of 
the election and return and seat respectively by 
the Legislative Assembly, forming an additional 
or alternative security for enforcing the object 
of the Act. According, therefore, to my judg- 
ment, the right construction of these sections, 
with a view to the first and second points raised, 
is the following : — The person defined by section 
6 under the words 

**Any person who shall directly or indirectly by him- 
self or by any person whatsoever in trust for him or for his 
use or benefit or on his account undertake execute hold or 
enjoy in the whole or in part any contract or agreement 
for or on account of the ** public service." 

means a person or party to a contract or 
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agreement for or on account of the '' public 
service.** Whether he takes a beneficial interest 
or not, whether he is a person seeking election 
or is a member of the Legislative Assembly 
the incapacity of such person as declared by 
such section is — if he is a person seeking election, 
an incapacity of being elected a member, or if 
elected, of sitting or voting ; if he is a member, an 
incapacity of sitting or voting as a member of the 
Legislative Assembly. This incapacity continues 
during the time he shall execute hold or enjoy 
any such contract, &c. Each of these subjects 
of incapacity may be disqualifications, under 
the latter part of section 7. If it is shown 
that whilst such incapacity continues, such 
person has presumed to sit or vote as a mem- 
ber he becomes liable to the penalty. The 
liability may arise in the case of a person newly 
elected if he, being so incapacitated, proceeds 
on bis election to sit and vote — in the case of a 
member if he, being so incapacitated, continues 
by virtue of his membership to sit and vote. This 
being so, such person so incapacitated being satis- 
fied to submit to the penalty, could continue to 
sit and vote, or, under the words ** during the 
time he shall execute hold or enjoy any such con- 
tract," he might possibly withdraw from sitting 
and voting, and thus avoid rendering himself 
liable to the penalty. The result of these events 
occurring seems to be that the colony, in the first 
case, might be injured by the vote of an inca- 
pacitated person in the Assembly : in the second 
case, by the loss of the benefit of the vote of one 
of its members. Should such a case occur, and 
possibly with a view to its prevention, the Act, in 
the first part of section 7, throws upon the Legis- 
lative Assembly the onus in the case of a person 
incapacitated from being elected of declaring his 
elections and return void ; in the second part of 
section 6, the onus, in the case of a person being 
a member of such Assembly and incapacitated, of 
declaring his seat void ; and by either of such 
sections, on such declaration, the avoidance is 
complete. Under this construction — which ap- 
pears to be the natural and logical construction — 



an avoidance of the election and return, or of the 
seat, is not a condition precedent to the liability 
to the penalty incurred by the fact of a person, a 
member or not, sitting or voting. Notwithstand- 
ing that I have already stated the conclusion at 
which I have arrived, it may be well that I should 
refer to the arguments adduced by the defendant. 
From what I have said it will be seen that I con- 
sider that the 6th section is divisible into two 
branches — that its first branch is again divisible 
so as to cover the two cases of a person seeking 
election, on his being elected, and of a member 
sitting and voting, both being incapacitated. The 
defendant's contention is that the 6th section is 
only divisible into two branches ; and to enforce 
his argument referring to the 7th section, be con- 
tends that the first part of that section as I have 
already read it. applies only to persons newly 
elected. As I have before pointed out, this would 
seem to be so. Again, were it not so, the latter 
part of the 6th section and the part of the 7th 
section to which I am now referring would have 
the same object — a construction which would 
result in the conclusion that the Legislature had 
enacted the same provision in the same Act twice 
in consecutive sections. I should not be inc>ined 
to arrive at this result until all other possible con- 
structions had been exhausted. The defendant 
goes on to support this position — that the 6th 
section only comprises two branches — by arguing 
that since the first part of the 7th section is so 
limited in its application, the words '^ sit or vote" 
used therein apply only to persons seeking to be 
elected, and that such persons are consequently 
the persons only referred to in the first part of the 
6th section — a sequence by no means necessary 
or imperative in construing the Act. There re- 
mains for consideration the third question — ought 
the plaintiff to have charged the defendant with 
knowledge of the contract at the time he sat and 
voted as a member, and has he done so ? I think 
he has, by charging that the agent by whom the 
contract was entered into was authorised by the 
defendant to enter into it on his behalf. Whether 
or not such knowledge is material — which I think 
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it is— turns upon the words ** shall whilst so dis. 
qualified presume to sit or vote as a member," in 
the latter part of the 7th section. Upon this 
question the case of Royse v. Birley, already 
referred to, seems to be an authority, and the 
observations of WitteSf J., at page 815, to be to 
the point. He there lays it down that the word 
*< presume " scorns to '^ imply not a mere ignorant 
act, but an act in which a person knowingly takes 
upon himself to do that which the law says shall 
not be done under the circumstances ; " and, fur- 
ther, at page 805, he says : ^* Looking at the 
expression 'presume,' and at the highly penal 
nature of the latter section " (in the Queensland 
Act, section 7), '' is not the case brought within 
the more general principle that a man is not to be 
guilty unless his mind concurs in his guilt?" 



one part and Andrew M'llwraith and Malcolm 
M'Eachern, trading as M'llwraith, M'Eachem & 
Go. (thereinafter referred to as party of the second 
part), for and on behalf of the owners of the 
British ship Scottish Heroy of the other part, and 
contains a number of clauses and conditions 
which it is unnecessary for me to refer to. The 
statement of defence appears to raise four distinct 
grounds of defence, which may be shortly st-ated 
as follows : — (1 ) Want of authority in Mcllwraith, 
M'Eachern & Co., to contract on behalf of the 
owners of the Scottish Hero, and contrary to the 
express directions of the defendant. (2) That 
M'llwraith, M'Eachern & Co. had no authority 
from the defendant to use or employ the Scottish 
Hero in any contract with the Government of 
Queensland, for and on behalf of defendant. 



Consequently should it turn out that the authority (8) Non-liability of defendant in consequence of 



of the agent under whom the contract was entered 
into was general, and not special as charged, and 



his being at the time of the making of the con- 
tract a trustee under a marriage settlement, having 



that the defendant did not know that the contract i no beneficial interest. (4) That defendant's seat 
had been entered into at the time he sat and | has not been declared void by the Legislative 
voted, he will not have rendered himself liable to i Assembly, which it is alleged is a condition pre> 
the penalty. The result of my judgment is that , cedent to plaintiffs right of action. The plaintiff 
I find all the three points of law raised in favor has demurred to the 1st, 8rd, 4th, and 6th para- 
of the plaintiff. The demurrer will therefore be graphs of the statement of defence which raises 
allowed, with leave to either party to amend if these several defences, except the first mentioned, 
and as he may be advised. I am of opinion that the matter contained in the 

Pbino, J. : — In this case the plaintiff seeks to first paragraph of the statement of defence was 



recover from the defendant certain penalties under 
the provisions of sections 6 and 7 of the Constitu- 



not intended to and does not raise an independent 
and distinct defence, and is not therefore open to 



tion Act of 1867. The complaint set forth in the the objection raised in the first ground of de> 
statement of claim is substantially that the de- murrer. I think the first paragraph should be 
fendant, whilst being a member of the Legislative ! read with the third paragraph (and probably was 



Assembly of Queensland, entered into a contract 
or charter party with the Agent* General of Queens- 
land for the conveyance of immigrants to Towns- 
ville, in the colony, in the British ship Scottish 
Hero, of which the defendant was part owner, 
and that whilst the contract or charter-party was 
in force the defendant sat and voted as a member 
in the Legislative Assembly. The contract or 
charter-party is set out in the statement of claim 



intended to be by the pleader), and in this view 
of the case it appears to me that the defence 
raised by these paragraphs is '* want of authority " 
in M'llwraith, M'Eachern & Co. from the defen- 
dant to use or employ the Scottish Hero in any 
contract with the Government for or on behalf of 
the defendant. Taking the first and third para- 
graphs as raising such a defence, I think the 
demurrer to these paragraphs should be overruled. 



as made on or about the 28rd February, 1880, I So far, however, as the third paragraph may be 
between the Agent-General pf the colony of the intended or ponsidered to raise a defence of '* imif t 
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of intereai*' in the defendant, I think the de- 
murrer would be good. Although the facts set 
forth in the fourth paragraph of the statement of 
defence show that the defendant was only 
part owner of the Scottish Hero as trustee under 
a marriage settlement, with a very remote con- 
tingency of deriving any personal benefit; 
nevertheless, there is nothing in the language of 
the 6th section of the Act which would lead me 
to suppose that trustees, without any beneficial 
interest, were intended to be excluded. And, 
moreover, I think that the defendant, as trustee, 
must be deemed to have had sow^ interest in the 
contract at any rate, without defining the nature 
of the interest. The demurrer therefore to this 
defence should, in my opinion, be upheld. The 
defence raised in the 6th paragraph of the state- 
ment of defence is, that a declaration by the 
Legislative Assembly that the defendant's seat 
as a member is void, is a condition precedent to 
the plaintiff's right to bring the action. This 
defence has also been demurred to, on the ground 
that the right of action under the Oonstitution 
Act of 1867 is not dependent upon a prior 
declaration of the Legislative Assembly. It was 
also contended by the defendant's counsel that 
the first part of section 6 of the Constitution Act 
applied only to persons seeking election, and did 
not include sitting members. The penalty provided 
by the latter part of section 7 of the Act attaches 
to any person who, being under any of the dis- 
qwUifieations mentioned in section 6, shall, whilst 
so disqualified, presume to sit or vote as a member 
of the Legislative Council or Assembly. It will, 
therefore, be necessary to determine whether 
a sius/ng menUier whose seat shaU be declared 
void, if he enters into any such contract as 
is specified in section 6, can nevertheless sit and 
vote until his seat has been declared void without 
incurring the penalty provided by the 7th section 
for so doing ? I am of opinion that he cannot. 
The disqualifying portion of section 6 appears to 
me to render sitting members incapable of sitting or 
voting, as well as persons who when elected are 
at that time disqualified. The language of section 
6 is quite comprehensive enough to include each 



class of persons, and, indeed, the natural reading 
of this section would lead me to this conclusion. 
By the same section (6), if a sitting member 
enters into such a contract as specified in the pre- 
ceding part of the section it is provided that bis 
seat shaU be declared by the Legislative Assembly 
to be void. If a sitting member, therefore, is 
not thereby disqualified, why should his seat be 
directed to be declared void ? It is the disqualifi- 
cation itself which is the cause why the seat is 
directed to be declared void. A sitting member, 
therefore, being disqualified, comes within the 
penal portion of section 7 of the Act, and would 
be liable to the penalty imposed, if whilst being 
disqualified he presumed to sit or vote in the 
Legislative Assembly. Sections 6 and 7 of the 
Constitution Act of 1867 are the same as sections 
28 and 29 of the Act of New South Wales, con- 
tained in the schedule of the Imperial Act 18, and 
19 Vic, c. 64 (Pring's Statutes, vol. 1, p. 221), 
and these sections appear to have been framed on 
the Imperial Act, 28 Geo. III. o. 45. By this Act a 
sitting member of the House of Commons would 
under section 9 beliable to a penalty for presuming 
to sit or vote in the House of Commons whilst 
laboring under the same disqualification as pro- 
vided by section 6 of the Queensland Constitution 
Act of 1867. The only difference I can see is 
that the seat of a member of the House of Com- 
mons is by the Imperial Act declared void, whilst 
the seat of a member of the Legislative Assembly 
of Queensland is by the Constitution Act of 1867 
directed to be declared void by the Legislative 
Assembly. But this difference does not appear 
to me to affect the liability of the member to the 
penalty imposed by the Act which attaches on his 
presuming to sit or vote whilst being disqualified. 
I can discover no reason why a sitting member of 
the Legislative Assemby of Queensland should 
be in a better position than a member of the 
House of Commons when I find language suffici- 
ently comprehensive in the Constitution Act of 
1867 to include him. The demurrer, therefore, 
should be allowed, except as to so much of para- 
graphs 1 and 8 of the statement of defence as 
goes to show want of authority in M'llwraith, 
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M'Eachern, and Co., to enter into the contract on 
behalf of the defendant. 

Solicitor for the plaintiff, Cfiambera. 
Solicitor for the defendant, Mein. 



BRISBANE CIVIL SITTINGS. 



MILES V. M'lLWRAITH. 

Aug. 22nd, 1881. 
The pleadings having been amended, this action 
was tried before Habdino, J., and a special jury 
of twelve. 

The pleadings as amended were as follows : — 

The statement of claim, after describing the 
parties and setting out the charter party, of the 
28rd February, 1880, between the Agent-General, 
and M'llwraith, M*Eachern & Co., on behalf of 
the owners of the ship Scottish Hero, which was 
the cause of the action, states that : — 

4. The said Agent-General and the said Andrew 
M'Ilwraith,and Malcolm Donald M'Eachern, were 
respectively authorised by the Government of the 
said colony, and the owners of the said ship to 
enter intoj and did enter into the said contract or 
charter party as agents for and on behalf of the 
said Government, and the owners of the said ship 
respectively. 

6. At the time of the making of the said con- 
tract or charter party, and thenceforward to the 
time of the commencement of this action, the 
defendant and Arthur Hunter Palmer, and 
Andrew M^Uwraith, were registered as the joint 
owners of fourteen sixty-fourth shares in the said 
ship. 

6. At the time of the making of the said contract 
or charter party, and thenceforward to the time of 
the commencement of this action, the total number 
of registered owners of the said ship, including 
the defendant and the said Arthur Hunter 
Palmer and the said Andrew M'Uwraith, did not 
exceed fifteen. 

7. In pursuance of the said charter party, the 
said ship sailed on the voyage therein mentioned, 
carrying emigrants for the said Government as 
therein stipulated. 



8. On the 6th, 7th, 8th, 18th, and 14th days of 
July, 1880, while the said contract or charter 
party was in full foroe and effect, the defendant, 
knowing of the said contract or charter party, did, 
contrary to the provisions of *' The Constitution 
Act of 1867," sit in the said Legislative Assembly 
as a member thereof, and vote therein, whereby 
and by foroe of the said statute the defendant for 
each and every such offence to wit on each and 
every of the aforesaid days, became liable to 
forfeit and forfeited the sum of £600 to the 
plaintiff. 

9. All things have happened, all times have 
elapsed, and all things have been done, to entitle 
the plaintiff to recover from the defendant the 
said sums of £600 and each and every of them. 

And the plaintiff claimed £2,600 forfeited by 
the defendant as aforesaid. 

The defendant in his statement of defence, 
states that : — 

1. The said contract or charter party in the 
claim mentioned, purporting to be made by the 
said Andrew M^Ilwraith, and Malcolm Donald 
M*Eachern, for, and on behalf of the owners of 
the ship Scottish Hero, if it ever was made, (which 
defendant does not admit) was so made withoat 
authority from the owners of the said ship, and 
contrary to the express directions of the defendant. 
And the defendant says that the said Andrew 
M'Hwraith and Malcolm Donald M*Eaohem were 
not, nor was either of them authorised by the 
owners of the said ship, or by the defendant, to 
enter into the said contract or charter party, or 
any contract or charter party with the Government 
of Queensland, for and on behalf of the owners 
of the said ship Scottish hero, or of the defendant. 

2. The defendant admits that he did sit and vote 

in the said Legislative Assembly on the days in 

paragraph 8 of the claim mentioned, but he does 

not admit that he did so sit and vote knowing of 

the said contract or charter party, or contrary to 

the provisions of the '* Constitution Act of 1867.*' 

And he says, that before the days, or any of the 

days or times in the said paragraph mentioned — 

to wit, before the 6th day of July, 1880, the 
voyage in the said contract or charter party and 
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in paragraph 7 of the claim mentioned had 
terminated, and that the emigrants carried by the 
said ship had been landed with their luggage at 
Townsville, in accordance with the provisions of 
the said charter party ; and that all the stipulations 
and conditions in the said contract or charter party 
contained to be performed by the party thereto of 
the second part, and by the owners of the said 
ship Scottish Hero, had been faithfully performed 
and completed, and that such performance and 
completion has been accepted by the Government 
of Queensland as and for a due performance of 
the said contract or charter party, but the said 
Government had not paid the second moiety of 
the passage money payable under the same. 
Save as aforesaid, the defendant does not admit 
that on the days or any of the days or times in 
the said paragraph 8 of the claim mentioned, the 
said contract or charter party therein mentioned, 
was in full or in any force or efifect, and does 
not admit any of the allegations in the said 
paragraph 8 or in paragraph 9 of the claim 
contained. 

• 

On this statement of defence the plaintiff 
joined issue. 

Griffith^ Q.C,, Garlicky Q.C., and Rutledqe ap- 
peared for the plaintiff; P. A, Gooper f Attorney- 
General } and Heal appeared for the defendant. 

On the evidence educed, the Judge left the 
following questions to the jury, to which questions 
the jury returned the following answers : — 

1. Did Andrew M*Ilwraith and Malcolm Donald 
McEaohern, trading as M'llwraith, M'Eachern and Co., 
make the charter party purporting to make it for and on 
behalf of the owners of the Scottish Hero ?— Yes. 

2. Was it so made without authority from the owners 
of the said ship ?~No. 

3. Was it so made contrary to the express directions of 
the defendant;— Tes. 

4. Had Andrew M'llwraith and Malcolm Donald 
M*Eachem, or either of them, authority from the owners 
of the said ship to enter into the said charter party with 
the Qoyemment of Queensland for and on behalf of the 
owners of the ship ? — ^Yes. 

5. Was it so made without the express authority o! the 
defendant to do so ? — Yes. 

6. Were M'll wraith, M*Eaohern and Co., the general 
•gents of the defendant to enter into charter parties ? — 
Yes. 



7. Did the defendant on the 6th, 7th. 8th, 13th and 
14th days of July, 1880, or on any and which of them, 
sit and vote, knowing of the said charter party ? — Yes, as 
a matter of fact, on the 13th and 14th July, 1880 : but we 
do not know whether the defendant knew the legal effects 
of the charter party. 

8. Did the defendant on such days, or any and which 
of them, preiume to sit, and vote, knowing of the said 
charter party ? — Yes, as a matter of fact, on the 13th and 
14th July, 1880 ; but there is no evidence that he sat and 
voted presumptuously. 

9. Before those days, or any and which of them, had 
the voyage in the said charter party mentioned termi 
nated?— Yes, before the 6th July, 1880. 

10. Before such days, or any and which of them, had 
the emigrants carried by the said ship been landed with 
their luggage at Townsville, in accordance with the pro- 
visions of the charter party ? — Yes, before the 6th July, 
1880, so far as the landing is concerned. 

11. Before such days, or any and which of them, had 
all the stipulations of the charter party to be performed 
by the party thereto of the second part been performed ? 

-No. 

12. Before such days, or any and which of them, had 
all the stipulations of the charter party to be performed 
by the owners been performed? — No. 

13. Before such days, or any or which of them, had 
such performance been accepted by the Government as 
due performance of the contract ? — No evidence to show. 

14. Were the contractors entitled to demand the second 
moiety before such days, or any and which of them ? — 
No. 

15. Assuming that the charter party had not been per- 
formed before such days, or any and which of them, did 
the defendant on those days, or any and which of them, 
sit and vote knowing of the said charter party ? — Yes, as 
a matter of fact, on the 13th and 14th July, 1880; but 
we do not know whether the defendant knew of the legal 
effects of the charter party. 

16. Assuming that the charter party had not been per- 
formed before such days, or any and which of them, did 
the defendant on those days, or any or which of them, 
presume to sit and vote knowing of the said charter 
party ? — Yes, as a matter of fact. 

After the jury had found their answers to these 

questions, a further question was left to them — 

On the 13th and 14th July. 1880, at the times men- 
tioned in questions 7 and 15, did the defendant know the 
actual contents of the charter party ? 

In answer to which they stated that there was 
not sufficient evidence to show. 

On the findings of the jury, the Judge entered 
a verdict for the defendant. 
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FULL COURT. 



MILS8 V. M'lIiWBAITH. 



September 6th, 1881. 

The word ** presume** in the 7th section of the ** Con- 
stitution Act of 1867," implies a certain state of mind, 
viz '.—that the sitting or voting mast be done with know- 
ledge of the fact that the party so sitting or voting was a 
contractor under an obligation binding npon him. 

And therefore a person bringing an action nnder section 
7 of the statute must shew by satisfactory evidence that 
the party against whom the action is bronght had the 
knowledge that he was bringing himself within the meshes 
of the statute. 

Griffith, QM,, Garrick, Q-C, and RutUdge now 
moved for a rule nisi to enter judgment for the 
plain tijQF for £1,000, or in the alternative to set 
aside the judgment and the findings of the jury 
in answer to questions 7, 8, 15 and 16, and for 
a new trial on those issues on the ground of 
misdirection. 

Gnjfith, Q.t\, submitted that the 8rd question 
was immaterial, and he cited Smith v. McGuire^ 8 
IL ti N, 554, to show that it was enough that the 
jury had found that the contract was made in 
accordance with a general authority. The jury 
found that at the time the defendant sat and voted 
there was a binding contract between the defend- 
ant and the Government, but they discriminate 
between the days and say that he did not know 
of the contract on the first three days, but that he 
did on the last two. As to the question of the 
termination of the contract before the defendant 
sat and voted, the jury found that the stipulations 
of the charter party had not been completed, and 
that the contractors were not entitled to be paid 
the second moiety of the passage money. He 
submitted that the question narrowed itself down 
to the finding of the jury as to the knowledge of the 
charter party, and that on t motion for judgment, 
that finding was all that was necessary, the rest 
immaterial. Then there is the part as to the legal 
effect, that would depend upon the nature of the 
knowledge, in other words, what is the kind of 
knowledge necessary? The learned judge had 
said at the trial that it wets necessary to show 
that the defendant had actual knowledge of the 
charter party, that he must have intended know- 



ingly to cotnmit the offence, that " presume '* in 
the statute meant " knowing of and intending the 
consequences,** that if the defendant was ignorant 
of the effect of the document, his ignorance was 
to be considered by the jury in determining 
whether sitting and voting was accompanied by 
the intention necessary to constitute the offence 
with such a discretion as that he (Mr. Griffith) 
submitted that the verdict must always be 
for the defendant. He had asked the judge to 
direct the jury in this way, to add "that the 
defendant must have had actual knowledge of the 
charter party, or that he must have had his at- 
tention called to it in such a way as to attract the 
attention of a reasonable man.** He had also 
submitted to the judge that the proper direction 
would have been that if the defendant, when he 
sat and voted, knew of the charter party, or had 
means of knowing of it, or had his attention 
called to it, and wilfully shut his eyes, or voted 
recklessly or defiantly, he presumed to sit or vote 
within the meaning of the statute. He then read 
His Honor*s summing up from the short-hand 
notes taken at the trial and commented on portions 
of it. He submitted that all that it was neces- 
sary for the plaintiff to prove was the existence 
of a binding contrtust, and the defendant's know- 
ledge of it as a matter of fiact, And in support of 
his arguments he cited : — Royse v. Birley, L.H. 4 
C. P., 296 (dictum of Willes, J., p. 815) ; Davi€$ 
V. Harvey, L.R. 9 Q.B., 433, 438; Ths Qtwen r. 
Stephens, L.R. 1 Q.B,, 702; The Qtieen v. Prince, 
L.R 2 C,C,R., 154 (late leading case on meiw 
rea). The King v. Marsh, 2 H. d 6\, 717; Twy- 
cross V. Grant, 2 C. P. D. 469 (Lord Gockbum's 
judgment, p. 641). He also read from Stephen^ s 
Digest of the Criminal Law, Art, 33. 

As to the amount of the penalty, he submitted 
that section 7 of our Act should be construed in 
the same way as the corresponding section of the 
English Act, and that the amount of the penalty is 
£500 for each day the defendant sat and voted, 
and in support of this he cited from Paiey, p. 271 ; 
li. V. Waterhouse, 7 Q.B., 546. Their Honors 
seemed however to be of a contrary opinion. 
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LiLLXT, G.J«: — In this cam, which was tried 
before Mr. Justiito Harding on the 2Snd August 
and following days, and in which a number of 
specific issues were found by the Jury, and judg- 
ment was entered upon them by the learned judge 
for the defendant, Mr. Griffith has moved the 
court for a rule nidf calling upon the defendant 
to show cause why judgment should not be entered 
for the plaintiff for J91,000 on the findings of the 
jury ; or why, in the alternative, the judgment 
for the defendant should not be set aside, and the 
findings of the jury in answer to questions 7, 8, 
15, and 16 be also set aside, and a new trial had 
on those issues, on the ground of misdirection on 
the part of the learned judge. As to the first 
part of the motion — for leave to enter judgment 
for the plaintiff instead of for the defendant on 
the findings of the jury — we (for I am giving the 
judgment of the court) think that the plaintiff 
has failed to show sufficient grounds for a rule. 
When the demurrer was argued before the court 
some months ago, I intimated my opinion — and 
my learned brother Harding also concurred ~ that 
before penalties can be recovered against a de- 
fendant in an action of this kind under this 
statute, it must be shown that he did the act 
complained of with knowledge. That has been 
decided upon the English statute, which is the 
prototype of our Constitution Act upon this par- 
ticular subject. The action is founded on the 7th 
section of our Constitution Act. Now by the 6th 
section the mere fact of a man being a contractor 
with the Government, whether with or without 
his knowledge, disqualifies him from sitting in 
the House, at all events renders his seat subject to 
be avoided by the Legislature itself. No personal 
consequences are imposed upon him by this section ; 
but by the 7th section certain penalties are imposed 
if, being so disqualified, he presumes to sit or 
vote, tt is now the unanimous judgment of the 
court that the word ** presume*' in the 7th section 
of the Act implies a condition of mind — a certain 
state of mind. We think that it implies that the 
dttmg or voting was done with the knowledge of 
the fact that the party so sitting or voting was a 
contractor nnder an obligation binding upon him. 



I have said that the English courts have held, 
under their statute, that the word ** presume** 
means to act with knowledge; and, in addition to 
the word ** presume*' the preamble of the English 
statute plainly intimates that the word ** presume ** 
has relation to a particular state of mind, because 
the statute is described as one " to further secure 
the freedom and independence of Parliament. * * The 
meaning is clearly this— ^that a man who is a con- 
tractor with the Government is presumed by law 
to be most likely in that frame of mind in re- 
lation to the Government which would interfere 
with the free and unbiassed exercise of his func- 
tions in Parliament. Seeing that our statute is 
based so particularly on the English statute on 
this subject, I think it is not unreasonable to 
assume that the reason which induced the Legis- 
lature of Great Britain to pass this statute was 
potent in the mind of the Legislature of New 
South Wales when it framed this Constitution 
Act, and that the same motive continued to op- 
erate on the mind of our own Legislature when it 
revised and consolidated the statutes and passed 
the Constitution Act of 1867, upon which this 
action is founded. Well then, the statute re- 
quiring that a man sitting or voting who is a 
contractor must know that he is a contractor 
under a binding obligation, throws, I think, the 
burden of proof upon the plaintiff. He must 
show, by at least satisfactory evidence, that the 
party against whom the action is brought, and 
who is said to have broken the lawi had the 
knowledge that he was bringing himself within 
the meshes of the statute. There is no com- 
plaint here that the findings of the jury are not 
in accordance with the evidence, or in any way 
opposed to it. We must take it, therefore, that 
the findings are true, and in accordance with the 
evidence offered on the part of the plaintiff. It 
is necessary now to examine the questions and 
the answers given by the jury, because upon this 
branch of the application Mr. Griffith was at 
liberty to refer to the whole of the questions and 
answers, and in like manner we must examine them 

with a view to see whether his application is well 
founded. Now the first question is as follows : — 
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" Did Andrew M*Ilwraith and Mftloolm Donald M*Baoh- 
ern. trading as M'llwraith, M^Eachero & Co , make the 
charter party, purporting to make it for and on behalf of 
the owners of the Seottith Hero T' 

As to that there can be no doubt. They did as- 
sume to make the contract, and the jury answered 
that " Yes." 

" Was it so made without authority from the owners of 
the said ship ?— No." 

There was a general authority. So far there was 
no serious contention, and we may assume it to 
be a fact that there was a contract which was 
binding. There is no dispute that these answers 
are accepted by both sides, and that a contract 
was made which was binding. By the 7th, 8th, 
15th and 16th questions the point of know- 
ledge was particularly raised. The first of these 
(the 7th) is— 

**Did the defendant on the 6th, 7th, 8th, 18th, and 
14th days of July, 1880, or on any and which of them, 
sit and vote, knowing of the said charter party ?" 

Now the answer of the jury to that is — 

"Yes, as a matter of fact, on the 1 3th and 14th July, 
1880 ; but we do not know whether the defendant knew 
the legal effects of the charter party." 

As I read that answer, the jury say he knew 
there was, on the 18th and 14th, as a matter of 
dry fact, a charter party in existence, purporting 
to be made between M*Ilwraith, M*Eachern & Co. 
and the owners and the Government. I may say 
at once if the defendant had known the substance 
of the charter party— that it was binding upon 
him as a matter of fact, and he regarded it 
as not bmding upon him in law, he would 
be bound. His ignorance of the law and the 
legal elBFect of the charter party would not in any 
way save him. Then as to the 8th question :— 

*• Did the defendant on such days, or any and which of 
them, pruume to sit and vote, knowing of the said charter 
party?— Yes, as a matter of fact, on the 13th and 14ih 
July, 1880; but there is no evidence that he sat and 
voted presumptuously." 

Taking the direction of the learned judge as to 
what the word " presume *' would mean— actual 
knowledge— the jury declined to say that he sat 
and voted with actual knowledge; but that he 
knew the dry &ct that there was in existence a 
charter party purporting to have been made 



between M'Uwraitiii, M'Eachem & Co. and the 

owners and the Oovernment. Then the 15th — 

** Assuming that the charter party had not been per- 
formed before such days, or any and which of them, did 
the defendant on those days, or any and which of them, 
sit and vote knowing of the said charter party?— Tes. as 
a matter of fact, on the 18th and 14th July, 1880; but 
we do not know whether the defendant knew of the legal 
effects of the charter party." 

My brother Harding reminds me that the neces- 
sity for this question did not arise, because it was 
based upon an assumption not sufficiently founded^ 
Then the 16th is based on a like assumption, 
and the answer to that is to a like effect. The 
jury, in fact, declined to say that the evidence 
justified them in finding that the defendant knew 
he was a contractor bound to the Government hy 
a binding obligation. That would be almost 
sufficient, in itself, to justify the learned judge in 
finding that the party upon whom the burden of 
proof fell by law had failed to make out his case. 
But the jury had a further question put to them ; 
and it seems to me, taking their answer to that 
with those I have just read, that they negatived 
the imputation of actual knowledge. I must now 
go to the third question which is this — " Was it 
so made" — that is, was it made purporting to 
have been made for and on behalf of the owners 
— *• contrary to the express directions of the de- 
fendant ?— Yes. • • Then 6— 

" Was it so made without the express authority of the 
defendant so to do ?— Tes." 

Then there is the additional question to which I 
have referred — 

*«0n the 13th and 14th July, 1880, at the times men- 
tioned in questions 7 and 15, did the defendant know the 
actual contents of the charter party ? — 

which the jury said there was not sufficient evi- 
dence to enable them to answer. Now the burden 
of proof being upon the plaintiff, it was for him 
to give them sufficient evidence to justify them in 
answering it one way or the other — ^in his favor, 
if he is to have the verdict. He must show that 
the defendant had knowledge so as to bring him 
within the penalty imposed by the enactment. 
For these reasons I think that, upon the first 
ground, the rule must be refused. The judgment 
for the defendant will not be disturbed. As to 
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the second point : — that the findings in answer to 
qneetions 7, 8, 15, and 16 be set aside and a new 
trial granted on those issues — it seems to me that 
it would be idle to grant a new trial — I think Mr. 
Griffith conceded that — ^if we are right that there 
is a failure of proof upon an essential part of the 
case — namely, the knowledge of the defendant at 
the time he sat and voted. As long as the answers 
to 8, 5, and the additional question stand, a new 
trial would be inconsistent and absurd, and upon 
these grounds the rule must be refused. 

Hardino, J. : His Honour's judgment is the 
judgment of the court, and I concur in it entirely. 

PsiMo, J., also concurred. 

Bule refused. 

Solicitor for plaintiff. Chambers. 



September 6th, 1881. 



PERKINS r. ''the BYAMaBLICAL STANDARD. 



tf 



The disoaamon of the pablio aets of public men is primA 
facie priyileged anless it exceeds the bounds of fair com- 
ment. It is for the jury to say whether such discussion 
has or has not exceeded the bounds of fair comment. 

This was an action of libel tried before Mr. 
Justice Harding and a jury of four, on the 25th 
and 26th of August. The libel complained of 
was a letter written in the Evangelical Standard 
signed << Truth," and headed '<Mr. Weld-Blundell 
at CSopperfield." The portion of the article 
complained of was as follows : — ** Pat Perkins, a 
thorough bigot and disciple of James 0*Quinn. 
The sooner the colony is rid of such creatures, the 
better for morality and religion." 

Judgment was given for the plaintiff for £1 
in addition to £2 paid into Court, and costs. 

(hiffith, Q,t\, and Rutledge, moved for a rule 
nisi to set aside the judgment, and enter judg- 
ment for a nonsuit, or for the defendant. The 
article in question being a comment on the public 
acts of public men is privileged, and the onus falls 
upon the plaintiff to show express malice, i.e., 
actual spite, or ill-will. There was no evidence of 
that, and the case ought never have gone to 
the jury. The article to show actual spite must 
be more consistent with the existence of ill-will, 
than with its non-existence. 



Cases cited, SommervUle r. Uawkins^ 10 C, i^., 
683 : Spilt V. Maule, L.ii., 4 Ex. 232 ; LaughUm 
17. Bishop of Sodor and Man, LM., 4 F. 6\, 496 : 
Clark i\ Molyneux, LM,, 3 Q. B. D. 237: 

LiLLBT, C.J. : — The question for the jury here, 
and it is not disputed that it was left to them 
with the proper direction on the part of the judge, 
was — whether the defendant had exceeded the 
right which every man in the community has 
to make a fair comment upon the public acts of 
public men. We must take it that the judge 
directed them accurately as to the effect of their 
findings— that the defendant had exceeded the 
right, had gone beyond the lines of fair comment 
— that being so, the words were left to the jury 
for their determination. We must take it that 
they have found that the language was more 
consistent with indirect or wrong feeling than 
with its absence. I am of opinion also, that there 
was sufficient in the defamatory matter to go to 
the jury, and that it was properly left to them. 
That being so, I think there ought to be no rule. 

Peino, J. : — It appears the case was left to the 
jury either with.or without the evidence of Mr. 
King and Mr. O'Carroll. They were quite at 
liberty to take their own interpretation of the 
article. The summing up has not been disputed, 
and the jury found that, while there was a privi- 
lege in discussing the public acts of public men, 
that the defendant in this case had exceeded 
that privilege. 

Harding, J. : Concurred. 

Bule refused. 

Solicitor for defendant, Mein. 



September 7th, 1881. 

JENSEN r. PUOH AND ANOTHER. 

Inclosed Lands Act, sections 1 and 6(18 VicU, No. 27). 

Trespasd ander section 1 of 18 Vict., No. 27 (Ineloted 
Landt Act) will not lie where the owner of the lands has 
inclosed the property of another with his own. In such 
a case the boundaries, under section 6, are not sufficiently 
defined as to be known or recognized. 

The appellant was prosecuted before the Police 
Magistiate of Bockhampton (Pugh), by one Wil- 
liam Hick, under section 1 of the Inclosed Lands 
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Act, for an all^fed irespaas on his inclosed land. 
On the 14th July, 1881, the said Police Magis- 
trate fined the appellant, or in default, 14 days 
imprisonment. From the evidence taken before 
the Police Magistrate, it appeared that the said 
William Hick had fenced in with his land {i.e., 
the place where the alleged trespass occurred) a 
portion of the public highway, and lands belong- 
ing to others. 

His Honor the Chief Justice granted a rule 
nin for a prohibition on the following grounds: — 

(1) That the said Police Magistrate had no 
jurisdiction to adjudicate upon the case, inasmuch 
as the said Jensen (appellant) set up and asserted 
a bond fide claim of right. 

(2) That the evidence does not show that any 
offence against the statute, 18 Vic. No. 27, under 
which the information against the said Jensen 
was laid, was committed. 

Power moved the rule absolute ; Chubb showed 
cause on behalf of Hick. 

The Court held that the said William Hick 
having failed to comply with the statute, which 
required that his fence should correctly define the 
boundaries of his land, whereas his fence had 
comprised the lands of others, could not take 
advantage of the Act. 

Rule made absolute, costs against William 
Hick. 

Solicitor for appellant. Chambers; agent for 
Lyons, of Bockhampton. 

Solicitors for respondent Hick, liees R, Jones d 
Brown, Brisbane and Rockhampton. 



September 7th, 1881. 

QUEENSLAND NATIONAL BANK LIMITED r. MUNICIPAL 
COUNCIL OF BOCKHAMPTON. 

Local Government Act of 1878, section 177. 

In oompating the net annnal of valaa property onder 
the 177th section of the Local Government Act of 1878, 
the fair capital value of the same should be taken into 
consideration. 



This was a special case stated for the opinion of ihe 
Full Court, under the 186th section of the Local 
(Tovemwent Act of 1878. The Municipal Gounoil 
of Rockhampton (the appellants here) caused a 
valuation to be made of the property on which 
the Queensland National Bank at Bockhampton 
stands, and of which such Banking Company are 
owners, and the same was computed at the 
net annual value of ^500. The Bank appealed 
to the justices of peace constituted to hear saeh 
appeals, and the said justices reduced the valu- 
ation from J9600 to £876. The said justices, on 
hearing the appeal, refused to hear any evi- 
dence as to the fair capital value of the land 
on the ground that, the land being oocnpied, the 
first proviso in the said 177th section, namely — 

" Provided that no rateable property shall be eompcrted 
as of an annual value of less than eight pounds per 
centum upon the fair capital value of the fee simple 
thereof " 

did not apply, and that they had nothing to do 
with the fair capital value of the fee simple 
in deciding the annual value thereof. The ques- 
tions for the consideration of the court were : — 

1. Whether the jnstiees were right in holding that they 
had nothing to do with the fair capital value of the fee 
simple of the said land and buildings on the ground that 
the said land being occupied and being all built on and 
improved to the fullest extent the said proviso did not 
apply. 

2. Whether the justices were right in refusing to hear 
evidence as to the fair capital value of the fee simple of 
the said land and buildings. 

Garrick, Q.C., and Power, for the appellants. 
The respondents did not appear. 

The Court sustained the appeal, saying that the 
questions should be answered in the negative, 
that the justices were not right as therein asked. 
The form of order to include a hearing de novo^ 
seven days' notice of re-hearing to be given to 
the Bank. The respondents to pay the costs of 
this appeal. 

Solicitors for the appeUantSi Mees R, Jones 4t 
Brown, Brisbane and Bockhampton. 
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FULL COURT. 



October 11th, 1881. 

IN BE OHRISTOPHBB WILSON, AN INSOLVENT. 

Inntilvtney Act of 1874, ss. 94, 106, 123, 124, 157. 

The creditors may allow the trustee of an insolvent 
estate to go oat of the colonies to realise the estate, and 
may grant him his expenses incurred therein, if it be ex- 
pedient that he should do so. 

This was an appeal from a decision of Mr. Justice 
Pring. The facts of the case are clearly and 
sufficiently set out in the judgment, which is as 
follows : — 

This was an application to me, sitting in Cham- 
bers as the Court in its Insolvency Jurisdiction, 
made by way of motion on notice, and came on 
for hearing on Wednesday, the 28th September, 
1881 , when I reserved my decision. The following 
note of motion on behalf of the above-named 
insolvent was duly filed on the 14th September : — 

1. That the Court do order the Trustee of the property 
of the abovenamed Insolvent to bring in his accounts in 
detail for investigation. 

2. That the item appearing in tbe Trustee's Estate 
Book, of £120, "trustee's commission," be reduced to 

£60. 
8. That the Trustee's expenses for proceeding to Eng- 



The insolvent appears to have failed to set forth 
in his statement of affairs that he had any bene- 
ficial interest, or that he was in any way interested 
under the will of his late father, but the trustee* 
after some time had elapsed, discovered that the 
insolvent (besides being otherwise so interested) 
was entitled under the will to a reversionary 
interest, consisting of a one-seventh share of 
J916,000, on his mother's death. A general meeting 
of creditors was held on the 28rd November, 1880, 
when the following resolutions were unanimously 
agreed to : — 

1. That the trustee be authorised to proceed to England 
for the purpose of collecting the moneys payable to the 
insolvent under the will of his father, the late Christopher 
Wilson, and that he be instructed to apply to the Supreme 
Court for the necessary permission to leave the colony for 
that purpose. 

2. That the insolvent be requested to give to the trustee 
a power of attorney in such form as the trustee's solicitor 
may approve, empowering him to collect moneys in Eng- 
land and give valid receipts therefor. 

3. That in the event of the trustee recovering any 
moneys in England he be allowed all necessary travelling 
and legal expenses. 

The trustee accordingly left Brisbane for Eng- 
land on or about the 20th of December last, and 
succeeded, on or about the 9th of May last, in sell- 
ing the reversionary interest mentioned for £1,200, 



£200 



2 8 

25 

26 17 



land in connection with this estate, and charged for as 

amounting to the sum of £376 9s. 6d., be disallowed, or, i ^^ . j a ^ • i_ u 4. i.i- -■ ^i • 

" ,; .. ^ J J * 1. X .1. aJ^d returned to Brisbane on or about the 15th 

m the alternative, be reduced to such an amount as the ' 

Court shall thmk reasonable. July last. On his return he paid the creditors 

20s. in the £, and interest, the latter item amount- 
ing to £40 9s. 9d. After his arrival in Brisbane, 

8 I n&iuely, on the 4th August last, another meeting 

1 11 6 j of cr'^ditors was held, at which the trustee report- 
^ ed the sale of the reversionary interest in question, 
4 aft;er experiencing considerable difficulty and delay, 

6. That the said Trustee be ordered to pay to the said and that as the sum realised— namely, £1,200— 
Insolvent or his Solicitors the balance of the moneys in 



4. That the following items appearing in the Trustee's 
Estate Book be disallowed :— 

Exchange on draft on England 

Stamp 

Telegrams, £1 Is. Postages, lOs. 6d. 
Discount and stamp on draft, £400 
Commission, 5 ^ cent, on advance, £500 
Interest on £600, 218 days 



his possesidon or control. 
6. And that the said Trustee be ordered to pay costs. 

I gather from the documentary evidence pro- 
duced by the trustee and read at the hearing, that 



was sufficient to pay the creditors in full, with 
interest and expenses, he had abstained from 
realising any further of the insolvent's interests, 
and had at once returned to the colony. He 



Christopher Wilson was adjudicated insolvent, on further reported to the meeting that he had 

his own petition, on the 12th March, 1880, and incurred, for solicitor's expenses and auctioneer's 

that Henry Parker was duly appointed creditors' charges, the sums of £64 4s. 2d. and £24 4s., 

trustee on tha 28rd March, 1880, at a remunera- respectively, for which he produced vouchers. He 

tion of £10 per cent, on the assets realised. The stated that he proposed to charge for his expenses 

debts proved and allowed amounted to £881 68. 7d. to London and back, £876 Os. 6d., being cost of 
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passage money and £1 Is. per diem for expenses 
from the 21st December, 1880, the date of his 
departure from Queensland, to the 14th July, 
1881. the date of his return. 
At this meeting it was unanimously resolved : — 

1. — That the creditors approve and confirm (he action o! 
the traatee and express their approviil of the expeditions 
and highly satisfactory manner in which he carried out 
the object of his mission to England, and that the charge 
of £876 9s. 6d., for expenses to and from England, be 
allowed ; and 2.— That the trustee be authorised to bring 



not in this case at all reasonable. (8) That the 
creditors cannot authorise such a charge. (4) 
That tlie creditors cannot authorise such a charge 
I after they had been paid in full. The learned 
counsel quoted Kx parte Joyiver^ in the matter of 
Sharps, 2 Montaffne d Ayrton^ 1, and further con- 
tended that the business on which the trustee was 
engaged was not reasonable. 

Mr. Garrick, Q.C., referred me to the 92nd, 12drd 



the insolvency to a close and apply for his release forth- I and 124th sections of The Insolvency Act of 187 4 ^ 
* • and also to the case of Ka: parte Lovegrore, 2 Mmi- 

tayue dt Ayrton, 4, and also to Kx parte ShaWf in the 
matter of Hobinm De Gexs Bankruptcy Cases 242, 
and the judgment, page 252, 

In the absence of any charge of fraud against 



At a general meeting of creditors held on the 
16th September, 1881, the trustee laid before the 
creditors assembled an account showing the man- 
ner in which the insolvency had been conducted 
by him, with the list required by the 197th section 
of The Insolvency Act of 1874, and informed the i ^^^ trustee, and considering the provisions of The 



meeting that he proposed to apply to the Court 
for a release on the 28th day of September. The 
trustee also laid before the meeting a report, 
dated 26th August, 1881, of the Accountant in 
Insolvency upon the trustee's accounts and his 
general conduct of the insolvency. The follow- 
ing resolutions were then unanimously carried : — 

1. That the account laid before the meeting by the 
trustee is satisfactory. 

2. That the charges made by the trustee for his services 
and otherwise are reasonable and proper. 

8. That the manner in which the insolvency has been 
conducted by the trustee has been highly satisfactory, 
and— 

4. That the meeting approves of the trustee applying 
to the court for his release. 

Affidavits of the insolvent, and Newman James 

Row Wilson, of the ftrm of Wilson and Wilson, 

solicitors for the insolvent, respectively, were 

read in support of the motion, and affidavits of 

Henry Parker (the trustee) and James Butterfield 



Inmlvency Act of 1874 as to the management of 
insolvent estates, I doubt whether the court has 
power to make the order asked for on the first 
portion of the note of motion. No such charge 
has been made against the trustee by the insol- 
vent. The resolutions passed by the creditors at 
the meeting held on the 16th September, 1881, are 
highly satisfactory as to the management of the 
estate by the trustee. The solicitor for the insol- 
vent has had no impediment that I can discover 
thrown in his way in investigating the accounts 
in the interest of the insolvent. The trustee will 
not therefore be ordered to briny in his accounts in 
tletail for investigation, I pass on to the consider- 
ation of the third portion of the note of motion, 
as Mr. Griffith withdrew from my consideration 
the second portion. If it was actually neoeasary 
for the due and beneficial administration of the 
insolvent estate that the trustee should journey 



respectively, were read on behalf of the trustee, to England for the purpose of realising assets of 
An affidavit of the insolvent in reply was also the insolvent in that country and the creditors by 
read. I resolution authorised him to do so, I know of no 

Mr. Griffith, Cj.C, contended: — authority against such a course of proceedings 

1 . That the trustee could not make any charges i being adopted and followed out by the trustee, 
against the insolvent estate for travelling out of and if he undertook the journey in question aolely 



the colony on business connected with the ad- 
ministering of such estate. (2) That the allow- 



and for tlu benefit of tJu estute I think he would be 
entitled to be allowed all reasonabii* rr:ivellmg 



f^nce made and approved of by the creditors was i expenses e^ressly incurred on that account* 
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I find after a careful consideration of the evi- 
dence that unless the trustee had proceeded to 
England it is more than probable that the reali- 
sation of the assets in question would have been 
postponed for a lengthened period at great expense 
and might perhaps never have been effected. I 
find also that the trustee undertook the journey at 
the request of the creditors and solely for the 
benefit of the estate and that he did not transact 
any other business whilst in England, and I also 
find that the amount allowed by the creditors in 
respect of such journey, namely £876 9s. 6d., was 
reasonable. !Mr. Griffith contended that the 
creditors could not authorise such a charge, but I 
fail to see why they could not. By the 157th 
section of The Insolvency Act of 1874 the insolvent 
is entitled to any surplus remaining after pay- 
ment of his debts with interest at the prescribed 
rate and of the costs, clmrgesy and ea^enses of the 
insolvency. 

If it was ior the benefit of the estate (and I 
have decided that it was,) that the journey should 
be made and expenses incurred, such expenses 
would be borne by the estate ; and by the 12drd 
section of the Act it is provided that the trustee 
shall, in the administration of the property of the 
insolvent, have regard to any directions that may be 
given by resolution of the creditors at any general 
meeting, &o. With regard to Mr. Griffith's last ob- 
jection, that the creditors could not authorise such 
a charge after they had been paid in full, it appears 
to me that according to the facts they did not do 
so. Considering all the circumstances of the case, 
and the terms of the third resolution of the 28rd 
November, 1880, I disallow all the items specified 
in the fourth portion of the note of motion. I 
decline to order the trustee to pay to the insolvent 
or his solicitor the balance of the moneys in his 
possession or control, as there is no evidence that 
I am aware of that he has refused to do so when 
the actual balance has been ascertained. 

I make no order as to costs. The order of the 
court will be drawn up in terms of this judgment. 

Orifith Q.C., for the appellant, Christopher 
Wilson ; — 



The trustee's trip to England to realise the 
insolvent's estate was unreasonable. The business 
could clearly have been done through an agent ; 
for an attorney, with the papers of the trustee's 
appointment properly authenticated, could have 
done everything Be Davuhons Settlement Tinst, 
L,B. 16 Eq,y 383 ; Kv parteJoyner, 2 M. d A,, 1 ; 
Ex pane Shaw De Ge,r, 242^ The trustee's step, 
in going to England, was most unreasonable, and 
could only be held justifiable through ignorance 
of the law, which could not possibly have been 
the case here. The trustee, according to his own 
affidavit, went to England for reasons other than 
the realisation of the insolvent's estate. And 
further, that the amount allowed was an unreason- 
able one, and ought to be reduced. 

Garrick, Q.C, for the trustee, cited ss. 128, 124, 
105, 157, 185, of the Insolvency Act. 

The Court were of opinion that in this case it 
was expedient that the trustee should go to Eng- 
land ; and that the expenses allowed him, viz. : — 
a guinea a day and passage money, were fair and 
reasonable. The appeal was accordingly dismis- 
sed, costs to be paid out of the estate. 

Solicitors for appellant, Wilson d- Wilson. 

Solicitor for respondent, Mein, 



IN CHAMBERS. 



Prino, J. September 2nd, 1881. 

IN THE MATTER OF ERNEST HENRY ROOK, AN INSOL- 
VENT. EX PARTE CROSBY. 

General Rules in Insolvency ( 1874 ) — Rule 58. 

The time prescribed by No. 68 of the General Rules in 
Insolvency (1874) for appealing against any decision of the 
trastee in respect of a proof of debt may be enlarged by 
the Coart by modification of its own rules. 

In tbis case Crosby claimed to prove in the estate 
of Ernest Henry Book, on a promissory note for 
J998 8s. 5d. ; such proof however was disallowed 
by the trustee, Landy. 

Griffith J Q,C. now appeared on behalf of the 
claimant, and applied for a reversal of the trustee's 
decision. The time for appeal prescribed by rule 
58 having elapsed, he first applied for an exten- 
sion of time in which to appeal, and in suppott 
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of such application he contended that the Court 
had power to extend the time by way of modifi- 
cation of its own rules, and he cited the following 
cases : — Burke v. Hooney, L.R., 4 C.P,D, 226; Ex 
parte Kiveton Coal Co,, L,R,, 7, Ch, 730; Ex parte 
Hayward, LM. 6, Ck, 546: Banner' v, Johnston, 
L»R, 5, H,L» 157, 

Garrick, Q,C,, for the trustee, referred to sects. 
27 and 28 of The Insolvency Act of 1874, and 
rule 68, and objected to the jurisdiction as the 
time for appealing had expired. He also referred 
to section 66 as to the power of the trustee to 
require further evidence of the proof of debt, and 
he contended that as to the proof of debt of the 
2nd July, the affidavit put in by Crosby contained 
no further information than the previous one of 
the 12th of October. 

Griffith^ Q.C, in reply said that the claim was 
entertained, and finally rejected on the 20th of 
July, the proof was not filed in court by the 
trustee till the 20th of July. 

Pring, J., was of opinion that he had jurisdic- 
tion in the matter, and be ordered that the time 
for entertaining the appeal be enlarged. 

Griffith, Q,C., then moved on appeal for the 
reversal of the trustee's decision in respect of the 
proof of the debt according to notice. 

Pring, J., reversed the trustee's decision as to 
the proof of Crosby's debt, and ordered the proof 
to be admitted. 

No costs were allowed for the reversal of the 
decision, but costs were allowed to the trustee on 
motion for the enlargement of time, which costs 
the judge fixed at 8 guineas 

Solicitor for claimant, MacPherson, 

Solicitors for trustee, Foaton d- Cardeiv. 



Brown v. Sewell, L,R. 16 Ch, D., 517, was relied 
upon ; the rule laid down in which is as follows : — 
" When the trial of an action commences on one 
day and is concluded on the next day, refreshers 
to counsel will not be allowed unless the trial on 
the whole occupied more than one day's sittings, 
i.e., six hours." His Honor said that he would 
follow the rule laid down by His Honor the Chief 
Justice, viz. : — '* When the trial of an action 
commences on one day and is concluded on the 
next, refreshers to counsel should be allowed, no 
matter whether the trial on the whole occupied 
more or less than one day*s sittings." 

Solicitors for the plaintiff. Hart dt Flower. 

Solicitor for the defendant, Mein, 



Hardiko, J. October 14th, 1881. 

PERKINS i*. '' THE EVANGELICAL STANDARD." 

Taxation of Costs — Refreshers. 

When the trial of an action oommences on one day and 
is concluded on the next day, refreshers to counsel will be 
allowed) no matter whether the trial on the whole occupied 
more or less than one day*8 sittings. 

This was a summons to review the taxation of 
the costs of the action. In argument, the case of 



LiLLEY, C.J. October 17th, 1881. 

MUNICIPAL COUNCIL OF COOKTOWN )'. BUDGE. 

Sections 200 to 213 of the ** Local Oorefmmeftt Act 

of 1878,'' 

This was an application under order ix, rule 2, 
for an order for substituted service of the writ of 
summons. The writ was endorsed with a claim 
for £S 12s. 8d. for arrears of rates and interest, 
and the affidavit on which the application was 
made shewed, that that amount was due for rates, 
that the defendant, who lately was residing and 
carrying on business at Cook town, had left that 
town, and it was not known where he was, and 
that the land on account of which the rates were 
claimed could not be leased under sects. 209 to 
218 of The Local Government Act of 1878. 

Chambers, in reply to an objection from the 
learned Chief Justice, that it was not a fit action 
to bring in the Supreme Court, submitted that it 
could not be brought either in the Small Debts 
Court or the District Court, and quoted the Small 
Debts Court Act of 1867, sects. 2 & 20 ; the District 
Courts Act of 1867, sects. 40 & 41 ; and Rules, 
Nos. 88 to 46. 

His Honor, without deciding the point whether 
the lands of the defendant could be sold under an 
execution issued in an action for rates under the 
Local Goverwnent Act of 1878^ made the order 
asked for, but stated that on any future application 
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for allowance of costs he should require to be con- 
clusiyelj satisfied by affidavft that it was impos- 
sible for the plaintiffs to avail themselves of the 
provisions of ss. 209 to 213 of the Local Govern- 
ment Ah of 1878, 

Solicitor for plaintiffs : Chambers, agent for 
Bamett, Cooktown. 



ms^m 



LiLLW, C.J. October 19th, 1881. 

IN RB W. P. MORGAN, OENTLBMAN, ONE, BTC. 

Taxation of costs— ^1 Vict., No 20, sect, 24 
(Costs Act, 1867). 
The Registrar has no power to make an order for the 
taxation of a bill, giving liberty to the client to question 
the retainer ; the order must be made by a judge. 

Tms was an application for an order to tax a bill 
of costs of Mr. W. P. Morgan, solicitor, against 
one Jolm Romberg, reserving to Romberg leave to 
dispute the retainer of Mr. Morgan. Tlie bill was 
delivered on September 20th, and an application 
had been made to the Registrar under section 24 
of the Costs Act of 1867 for an appointment for 
taxation, reserving a right to dispute the retainer, 
but the Registrar refused to give any appoint- 
ment other than the ordinary one, being of 
opinion that he had no power to do so. 

Chambers appeared for Romberg, and cited 
r kitty's Practice, 13th ed., p. 127 : In re Pyne, 6 
C.B., J^7\ Nelson v. Stark, 2 M. d' Sc, 820; In 
re Thurgood, 19 Beav., d^l, 

Lu.LBT, C.J. : — The Registrar has no power to 
reserve the right to dispute the retainer. The 
taking out of the order to tax is a tacit admission 
of the retainer, and when the right to dispute it 
is required the order must be made by a judge. 

Solicitor for Romberg: Chambers, agent for 
Marsland, Charters Towers. 



FULL COURT. 
December 6th, 1881. 

MILES V. MCILWRATTH. 

Motion upon notice on behalf of the plaintiff that 
the appeal to the Privy Council be allowed. At 
the October sittings of the Full Court leave to 
appeal was granted upon the following condi- 



tions: — ^Plaintiff to pay the defendant his taxed 
costs up to this time on the defendant giving 
security to the satisfaction of the Registrar to 
abide the order in the suit with respect to costs ; 
also that the plaintiff give security in the sum of 
£500 to the satisfaction of the Registrar for the 
due prosecution of the appeal, dbc. The plaintiff 
to be at liberty to pay £500 into court in lieu of 
the security. 

Griffith, Q.C., (Garriek, Q.C, and Butledge 
with him) for the appellant, moved upon the 
certificate of the Registrar, which showed that 
the £500 ordered as security had been paid into 
court. The Attorney-General appeared for the 
respondent, but did not oppose the motion. 

Appeal allowed. 

Solicitor for appellant. Chambers. 

Solicitor for respondent, Mein. 



CTTNNINOHAH V. MOFARLANB AND ANOTHBR. 

Cattle Stealing Prevention Act {17 Vict., No, 3), 

To support a oonviotion for illegally using an animal 
under The Cattle Stealing Prevention Act (17 Vict., No. 8), 
the user must commence by trespass. 

Motion to make absolute a rule nisi for a prohibi- 
tion granted by His Honor The Chief Justice, at 
the instance of John Cunningham against H. T. 
McFarlane (Acting P.M. at Roma) and W. S. 
Paul, of the firm of Sloane 6c Co. Cunningham 
was in charge of a flock of 20,000 sheep belong- 
ing to Sloane & Co., and when he arrived in the 
neighbourhood of Roma he was superseded by 
one Jones. Jones found him in a public house, 
and produced a document ooimtermanding Cim- 
ningham's authority. Jones asked if there was 
any horse at the public house belonging to Sloane 
k Co. A horse was brought round which was 
identified as belonging to Sloane k Co., and Jones 
thereupon proceeded to remove the saddle and 
bridle, the property of Cunningham. Cunning- 
ham then interfered, mounted the horse and rode 
away. Cunningham, on his way to Roma, met 
Paul, who demanded possession of the horse, but 
refused to produce his authority, stating that he 
was Sloane & Co. Cunningham, who had been ap- 
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pointed by one Kilgour, the New South Wales re- 
presentative of Sloane k Co., refused to recognise 
Paul, and rode away towards Hoina. Paul 
followed, and in Roma endeavored to ob- 
tain possession of the horse, and eventu 
ally gave Cunningham in charge for il- 
legally using, Cunningham, according to his 
accoimt, having ridden the horse in order to pay 
the wages of a man who had been employed with 
the sheep. At the time of his arrest no actual 
delivery of the sheep to Jones had taken place. 
Cunningham was fined £2 by the Roma Bench. 
The rule was granted upon the following grounds, 
viz. : — (1) That there was no evidence to show 
that Cunningham had used the horse for his own 
pleasure, convenience, or profit, and (2) That he 
made a bona fide claim to be in lawful possesiiioii 
of it. 

Power moved the rule absolute. 

Griffith Q.C. (Ringrose with him) showed cause 
on behalf of Paul, and submitted that at the time 
the offence was charged the horse was in the pos- 
session of Sloane k Co., by their agent, Jones, 
who had taken possession of it at the public house, 

— ^that there was a sufficient determination of the 
bailment, and the horse being in the physical pos- 
session of Sloane k Co.'s agent, Cunningham was 
guilty of an offence against the statute. 

He quoted The Queen v. Steer (1 Denison*f 
Crown Cases, 3^9), and submitted that there was 
ample evidence from which the justices might 
find that the offence had been committed, " the 
only question was whether the bailment had been 
determined. If it had been he was using the 
horse for his own pleasure, convenience, or profit, 
and that a deliberate trespass of this kind was an 
offence SLgainst the statute, and that the rule 
should be discharged. 

Harding, J. : — Tliis case comes before us on 

motion to make absolute a rule nisi for a prohibi- 

tion obtained from The Chief Justice against a 

conviction made by certain magistrates against 

one Cunningham for the unlawful user of a horse ! 

nder the Cattle Stealing Prevention Act. As I 

" from the facts, Cunningham was in pos- 

this horse and certain sheep and their 



appliances, lawfully. It was alleged that an 
agent of the owners bad been appointed to retake 
possession of these sheep and horse from Cun- 
ningham : that Cunningham was, undoubtedly, 
immediately previous to the attempt to take pes* 
session, in possession of a certain horse. I think 
that the evidence shows nothing further than an 
attempt to regain possession of this horse from 
the agent, and that if it does that, Cunningham 
had not admitted the appointment of the agent, 
which was in dispute, and consequently there was 
a bona fide claim made to the horse by Cimning- 
ham, which at the time the possession was alleged 
to be regained by the agent had not determined. 
Unless the horse were taken from the posseasion 
of a third party the party using it would not be 
liable under this Act, in other words, as said by 
The Chief Justice, the user muot commence bv 
trespass. The rule must therefore be made abso- 
lute, with costs against Paul. 

Prino, J. : — I am of the same opinion. I think 
the possession was never out of Cunningham to 
such an extent as to warrant the action taken in 
this matter. The Act was never passed to meet 
such a case as this. Rule absolute, with costs 
against Paul. 

Solicitor for Cunningham : Chambers, agent for 
F. H. P. Thompson, Roma. 

Solicitors for Paul : Little, Brtjwne, dc Evt li- 
ning, 

80UTTT NEW ZEALAND GOLD MINING CO. AND 0THKR8 

V. BULLEN AND OTHERS. 

The Companies Act, 1863— Oold Fields Act, 1874, 

sec. 82, 

The complainant in an action testing the legality of the 
forfeiture of shares in a gold mining company shosld take 
his proceedings in the Supreme Court under the Companies 
Act of 1863, The Distriot Court has no jariediction given 
to it by the Oold Fields Act of 1874, or otherwise, to 
entertain such an action. , 

Motion on behalf of the above-named company 
to make absolute a rule nisi for a common law 
prohibition granted by Mr Justice Pring, re- 
straining Robert Bullen, miner, of Gympie, and 
Isidore John Blake, Judge of the Central District 
Court, from proceeding upon a certain order loade 
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by the said Judge, on tlie 28th October, on the 
ground that the District Court had no jurisdiction 
to try the matter. 

Griffith, QC, (Sheridan with him). 

Tlie Attorney-General and Power shewed cause 
on belialf of Bullen. 

The Attorney-General : This is a suit instituted 
before Judge Blake in the District Court at 
Gyinpie, by liobert Bullen, to recover possession 
of certain shares in the South New Zealand Gold 
Mining Company, which shares had been forfeited 
by the company under their articles of association. 

The case first came on for hearing in June, 
1881, when Real^ who appeared for the company, 
objected to the case proceeding on the ground 
that the Judge had no jurisdiction. The objec- 
tion was overruled. Real further objected on the 
ground that all the necessary parties were not be- 
fore the court. The judge adjourned the hearing 
till the October sittings, giving leave to 
Bullen, if so advised, to add the names of the 
necessary parties. Additional defendants were 
then joined. 

The plaint sets out that the defendants are a 
limited company, under The Companies Act of 
1863 f and The Companies Amendment Act of 1875 y 
and carry on mining operations at Gympie ; that 
the company was established for the purpose of 
mining and obtaining gold from an area of laud 
or mining tenement at Gympie ; that the plaintiff 
was a shareholder in the company; that a call 
was made, and that the plaintiff's shares were for- 
feited for non-payment. 

The plaintiff prayed — 

(1) Thai the action of the directoiB in declaring the 
forfeiture of the plaintiff's shares may be declared illegal. 
(2) Tliat the advertising of same for sale and the sale 
thereof (if any) may be declared illegal. (S) That the de- 
fendants be ordered to restore to the plaintiff his said 
1800 scrip or shares therein, and replace his name as a 
shaiebokder to that extent in the books of the said com> 
paay. (4) That any damage the plaintiff may have sus- 
tained by reason of the wrongful acts of the defendants 
may be adjudged to be paid by him. (5) That the de- 
fendants may be ordered to pay the costs of this suit 

Judgment was found in favor of Bullen. 

The Attorney-General admitted that unless the 

District Court had the powers of a Court of 



Equity it could not give the relief sought for in 
this case, but contended that the 82nd section of 
The Gold Fields Act of 187 4, viz. :— 

''In addition to the present jurisdiction of District 
Courts under the Dittriel Courts Act of 1867 , every Dis- 
trict Court, holding its sittings on any gold-field, shall 
have original jurisdiction to hear and determine all ques- 
tions which are within the jurisdiction of the Wardens' 
Court, and shall have the like jurisdiction to hear and 
determine questions involving title to land which may 
arise as aforesaid under this Act, and shall also have an 
equitable jurisdiction to the extent possessed by the 
primary Judge in Equity in respect of all questions, 
matters and things arising under this Act as aforesaid, 
which may require to be determined by a Court of Equity." 

gave the District Court the same jurisdiction as 
the Warden's Court in matters relating to min- 
ing, and by section 31, the Warden's jurisdiction 
is 'to hear and determine all actions, suits, 
claims, demands, disputes, and questions which 
may arise in relation to mining.'' By section 32 
the several Warden's Courts are given jurisdic- 
tion in matters involving "the trial of a right 
to any claim, residence, business or machinery 
area, or other mining tenement or share therein." 
That section contemplates the Warden dealing 
with the right to shares in claims. By the inter- 
pretation clause ''a claim" is defined to be "the 
portion of Crown land which any person or num- 
ber of persons shall lawfully have taken posses- 
sion of and be enabled to occupy for mining pur- 
poses." Section 62 contemplates the right to any 
rjhare or claim being determined by the Warden. 
Section 69 provides that "no person shall be en- 
titled to institute proceedings in any court what- 
soever to recover possession of any claim or of 
any share therein, &c., unless he shall have been 
the holder of a miner's right at the time his 
alleged title to recover first arose or accrued," 
the converse being that persons having a miner's 
right can have their claims litigated in the 
Warden's court. 

The Chief Justice: The qustion is this — Does 
the jiu-isdiction of the Warden extend to anything 
more than the physical dealing with the land? 

The Attorney-General : He has to deal with all 
questions relating to mining. 

The Chief Justice-, Could you argue that 
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shares in a company are shares in a claim — ^that 
they represent landf 

The Attorney-General: The whole property of 
the company is the claim itself. 

The Chief Justice: Could it be contemplated 
that the Warden should exercise all the authori- 
ties of a Court of Equity 1 What machinery has 

he? 

Pring, /. ; The question is whether shares in 

a joint-stock company fall within the matters 

arising imder The Gold Fields Act ? 

The Attorney-General: If these parties had 
been partners, there is no doubt that he could 
have sued for his share in the mine; therefore 
the share in the company is equivalent to the 
share in the mine. If he recovers these 1800 
shares he will recover a right to work the mine 
to the amount of his voting power; therefore, I 
submit that this is a question relating to mining. 

Harding, /., referred to Lindley on Partner- 
ship pp. 667, 674, 675, 

The Chief Justice : Does a mining corporation 
take out a miner's right for each individual share- 
holder ? 

Griffith, Q,C, ; There is a provision for a con- 
solidated miner's right to be taken out by a 

company. 

Harding, /. ; If the District Court has this 

right, why is there the provision in the clause 

relating to the winding-up of companies to send 

matters to the District Court? 

The Attorney-General: The 9th section of the 
Act of 1875 gives power to the Supreme Court 
to direct certain proceedings to be had in the 
District Court. The Act does not take away the 
jurisdiction of the Supreme Court but it supplies 
an additional jurisdiction. No Act has taken 
away tlie power of the Supreme Court to investi- 
gate any matter, the fact that the Act of 1875 
gives jurisdiction to the Warden's Court does not 
take away the jurisdiction of the Supreme Court, 
it simply gives to the Warden an additional 
power, a power to deal with all matters coimected 
with mining. 

Harding, J, : Supposing a man holding an in- 



terest in a mine were to die and devise his in- 
terest to five or six, would the District Court con- 
strue his will, or if it was settled under a mar- 
riage settlement would the District Court decide 
whether it was settled to the wife's separate use 
or not? 

The Attorney-General: Certainly not. 
Harding, J,: If there is jurisdiction in all 

equitable questions relating to a mine there 

would be no limit whether the questions arose 

under a will or a marriage settlement. 

The Attorney-General: If the dispute related 
to mining I submit the District Court judge, hav- 
ing all the powers of the primary judge in equity, 
would have jurisdiction. 

The Chief Justice :h.e has a very large juris- 
diction because, by section 82, in addition to the 
present jurisdiction under Tfie District Courts Art 
he has also an equitable jurisdiction to the extent 
possessed by the primary judge in equity. Now 
that may involve questions arising under settle- 
ments, deeds, wills, kc. 

The Attorney-General : That is put in because 

in TJhc District Courts ActYie has no jiu-isdiction 
where the title to land is involved. He has three 
things given him here, the Warden's jurisdiction, 
jurisdiction where the title to land is involved, 
and the primary judge's jurisdiction. 

The Chief Justice : This is a possible reading of 
section 82, reading section 31 with it. " It shall 
be lawful for the Governor by proclamation in 
the Gazette to establish on any gold-field one or 
more courts to be presided over by a Warden or 
Wardens and assessors, and which shall be a 
court of record and shall have jurisdiction to hear 
and detennine all actions, suits, claims, demands, 
disputes, and questions which may arise in rela- 
tion to mining" — then we come to the 82nd sec- 
tion "In addition to the present jurisdiction of 
District Courts under * The District Courts Act of 
1867 ' every District Court holding its sittings on 
any gold-field shall have original jurisdiction to 

hear and determine all questions which may arise 
as aforesaid, that is in relation to mining, and 
shall also have an equitable jurisdiction to the 
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extent possessed by the primary judge in equity 
ill respect of all questions arising as aforesaid, 
that is relating to mining. Then is it anything 
more than this, the equitable jurisdiction given by 
the last part of section 82 is merely ancillary to 
the jurisdiction given to the Warden's Court, it is 
merely the jurisdiction of the Warden's Court 
with equitable powers. 

Thr Attorney-General : Tliat is niy contention. 

The Chief Justice: Do you think the Warden 
could entertain this point, grant the relief ask for 
beret 

The Attorney-General: Yes, I submit the 
Warden could under section 32. 

The Chief Justice: Could this have origiuated 
in the Warden's Court? We are all inclined to 
think that the District Court has no larger juris- 
diction than the Warden*s Court, it may have 
larger powers to make its jurisdiction available. 

The Attorney-General: If we take the case of 
co-partners he wotild have a right to proceed in 
the Warden's Court, then does the accident of the 
company being incorporated deprive him of his 
right. It is a dispute relating to exactly the 
same thing, his right to deal with a certain gold 
mining area; if he has any right to deal with a 
gold mining area then I submit his claim is a 
claim relating to mining, and the fact of a num- 
ber of shareholders incorporating themselves can- 
not take away his right. He claims to be one 
of that corporation and to be possessed of the land. 

The Chief Justice: This Act deals with mining. 
The Companies Act deals with the members of a 
company and their riglits as members. Tlie cor- 



two Acts are entirely different, one relates to 
mining and the other to the way in which a com- 
pany shall do its work. 

The Chief Justice: Under the Gold Mining 
Act the shareholders are represented by the com- 
pany, are merged in the company, the company 
is the miner. 

The Attorney-General: I submit the whole 
property of this gold mining company of which 
it is deemed to be in possession by tlie law is a 
mine, and that the powers inserted in the 82nd 
section relating to the District Court were so in- 
serted that the Warden's and District Courts 
miglit have ix)wer to try questions of this sort 
and so prevent the expense and delay which 
would be occasioned by bringing witnesses from 
distant parts down to Brisbane. Tliat this is a 
matter relating to mining and consequently with- 
in the jurisdiction of the District Court, and that 
this rule should be discharged. 

Power referred to section 32, which he submit- 
ted to some extent explained the meaning of the 
word 'mine" in section 31. 

Griffith^ Q,C,y was not called upon. 

LiLLBY, C.J. : — They are two distinct branches 
of the law — The Companies Act and The Gold 
Fields Act, and the question in this case was one 
which ought to have been dealt with by the pro- 
per tribunal wliich lias jurisdiction for settling the 
rights of members of companies amongst them- 
selves, for adjudicathig upon tlie constitution and 
existence of companies, and that statute is The 
Companies Act of 186S, and it was under that 
poration is merely an artificial body, its existence, j statute the complainant in this case should have 
its health, and its domestic economy is regulated taken his proceedings. It seems to me The Gold 
by The Companies Act, and the Supreme Court Fields Act merely gives to the District Court 
alone has equitable powers hi relation to the com- I judge the limited jurisdiction the Wai-den lias 
paiiy. In relation to the physical possession of I under the statute ; it gives to the judge certain 
the mine The Gold Fields Act of 1874 has given equitable powers to make the jurisdiction given 
equitable jurisdiction to the District Court so far to him under the statute effective. The plaintiff 
as it is needful to the exercise of its jurisdiction, misconceived his remedy and I think the rule 
which is not more extensive than the Warden's must be made absolute with costs against the 
except in its equitable powers. plaintiff below. 

The Attorney-General : There is no doubt the Hardinq and Pmng, JJ., concurred. 
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Solicitors for appellantSy Wiison and Wtl9on, 
agents for Tozer^ Gympie. 

Solicitor for respondent, Chambergf agent for 
F. L, Pftwer, Gympie. • 



CROWN CASE RESERVED. 

RBGINA V. QAAH. 

Offences against the permn Act^ nection J^9. 

Where an information contains in the very lao^age of 
the statute a charge of misdemeanor, except in respect to 
the introduction of the word feUnioudy, and there is no 
language that would contain a subitantiTe crime in the 
nature of felony, the word feloniomly will be rejected as 
surplusage. 

This was a special case stated by Mr. Justice 
Harding. 

The prisoner was tried at tlie Brisbane Criminal 
Sitting?, on the 2nd December last, upon an in- 
formation charging him that he, on the 23rd of 
August, 1881, ftt the South Pine River, in and 
upon one Martha Chesterfield, a girl under tlie 
age of twelve years, to wit, of the age of eleven 
years and eight months, feloniously did make an 
assault, and her, the said Martha Chesterfield, 
then feloniously did unlawfully and carnally know 
and abuse. The Attorney-General opened the 
case as an offence defined in section 49 of the 
Offences against the Person Act, and the case 
was so treated throughout the trial by the judge 
and counsel upon both sides, Mr. Swauwick a{>- 
pearing for the prisoner. Martha Chesterfield 
was exatnined and cross-examined. In her ex- 
amination in chief she stated that she was twelve 
last Monday, and gave the name of iier parents, 
brothers, and sisters, and other particulars. A 
duly certified copy of an entry in a Register of 
Births, kept in the Greneral Kegistiy Office, Bris- 
bane, was tendered by the Attorney-General and 
received in evidence without objection. The 
entry was of a birth on the 28th November, 1869, 
at German Station lload, of a female cliild named 
Martha, whose parents' names were Thomas and 
Mary Amie Chesterfield. It also contained the 
names and ages of their other children, agreeing 
in such particulates with the statement of Martha 



Clieflteriield. Mary Anne Chesterfield (the mo- 
ther) was examined, and referred to Martlia as 
one of her children. On one or two occasions 
Gennau Station was mentioned as a former re- 
sidence of the family. In diarging the jury His 
Honor told them that the above was all the evi- 
dence as to Martha's age before them, and that 
if they were satisfied of her identity with the pei^ 
sou named Martha in the certificate of birth from 
a consideration of the facts above stated, her age 
was fixed thereby, but they must be satisfied that 
lier age was between ten and twelve years, or find 
the prisoner not guilty. After the jury retired, 
Mr. Swanwick called His Honor's attention to the 
fact that he had not told the jury that there was 
no evidence of the identity of the person in the 
certificate with Martha, and asked His Honor to 
reserve the point for the consideration of the Full 
Court. The jury found the prisoner guilty. Mr. 
Swanwick moved the arrest of judgment on the 
following grounds:-— (1) That the information 
charged the prisoner with a felony, and the crime 
of which he had been found guilty under the 
49th section was a misdemeanor by statute. (2) 
The prisoner being charged with a felony by the 
Crown, the jury liad left the court, not in charge 
of any officer of the court, after the information 
was exhibited and before the verdict. These 
points were not raised or urged to the jury at all, 
or to the court, until the times mentioned. His 
Honor postponed judgment until the questions 
should have been considered by the Full Court. 
The Attorney-General appeared in support of 

the conviction. 

There was no appearance on behalf of the pri- 
soner. 

With regard to the first point the court held 
that, inasmuch as nothing was said to the jury, 
and no objection raised by the prisoner s counsel 
during the trial, he must be taken to have ac- 
cepted the evidence regarding the girl's age m 
sufficient. It could not allow counsel to lie by, 
they must deal fairly and candidly witli the court. 
But independently of that there was evidence to 
go to the jury as to the girl's age. 
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As to the second point. The Attorney-General 
sabmitted tliat tlie word feloniatulp, in the in- 
lonnation, was mere surplusapfe. 

The Chief Justice referred to the cise of the 
Queen y. Wilkie^ the conTerse of this, in -which 
the judge (Lutwjche, J.) at the trial, upon his 
own motion, struck out the word felonitnuly in 
the infMTimtioii as umieoessary. Tiie man was 
convicted of felony, the information containing a 
concise description of the offence, but the word 
feloniaugly was omitted becauHC the judge struck 
it out. Tlie case came before the Full Couil 
(Cockle, C.J., and Lutwyclie, J.), and it was held 
that the word ftloniausly was a word of art, and 
should have l>een put hi, and tlie prisoner was dis- 
charged. 

The Attorney-General quoted Scufield^x cane, 

(2 Ea^fa Pleat of the Crown, 1029), in which 
case it was held that the insertion of tlie word 
feloniously did not constitute a felony, and if the 
offence charged amomited to a misdemeanor and 
not a felony, the prisoner would be proj)erly 
convicted and the word feloniously rejected as 
surplusage, and submitted that the defect was 
cured by the verdict, because the jury must have 
found tlie act to have been unlawful — that every- 
thing necessary to found a charge of misde- 
meanor had been done. 

The Court reserved judgment merely on the 
question of the word felonwudy having Ijeeii 

used. 

LiLLBT, C.J. : — I have had the opportunity of 

considering the point made by the counsel for the 
priscmer. The facts appear to be clearly these. 
Until the cloae of the trial no one averted to the 
fact that the word feloniously had been intro 
duoed into the information at all. The man 
suffered no disadvantage whatever, but was tried 
without a word of comment or objection for the 
substantive misdemeanor under the statute. The 
section of the statute was used, and the informa- 
tion contains in the very language of the statute 
a charge of misdemeanor, except in respect of the 
introduction of the word felonumsly. 1 think 
ttiat the word may be rejected as surplusage. 



There is no ca'se against it, and it seems to me to 
be a construction of conmion sense. The lan- 
guage of the infonnation contains the substantive 
misdemeanor, and there is no language that 
would contain a substantive crime in the nature 
oF felony in the infonnation. The conviction 
must be affirmed. 

Prino, J. : — I concur. I consider a substantive 
offence against tlie 49th section of the Offence* 
against the Persons Art is shown in the informa- 
tion, and although it may contain the words 
'* feloniously did make an assault and her the 
said Martha Chesterfield *' — and also the word 
'* feloniously " in the next line — ^still, these words 
being left out, a substantive offence appears in 
the information sufficient to charge an offence 
against the 49th section. The conviction must 
therefore l)e affirmed. 

Conviction affirmed accordingly. 



IN CHAMBERS. 
Princj. J. 7th December, 1881. 

HANCOCK AND OTHBK8 V. BERKT. 

A writ of elegit directing a sum to be levied, different 
in amount from that mentioned in the judgment, althoogh 
smaller, is irregalar, unless the reason of the variance be 
shown on the face of the writ. The Coort will not amend 
the writ where the defendant has become insolvent after 
tbe issuing of the writ, even tboagh there is an. affidavit 
of debt showing the variance, and filed prior to the issue 
ci the writ. 

Thb faotH are sufficiently set out in the judgment. 
Pkino, J. : — This was an application (on sum- 
mons) on behalf of John Welsby, (trustee of the 
insolvent estate of the defendant,) that the writ 
of elegit issued in the above action, dated the 
18th of October, 1881, and the inquisition and 
all subsequent proceedings under the writ, be set 
aside for irregfularity on account of the variance 
between the amount for which the judgment in 
the above action has been signed and the aniount 
for which the writ of elegit has been issued, and 
that the above-named plaintiff pay the costs of 
this application. Mr. Griffith, Q.C., appeared for 
the trustee (Welsby) ; Mr. Garrick, Q.C., appeared 
for the plaintiffa AttdaTit of T. O'SuUhran and 
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John Welfiby were read in support *of the applica- 
tion. An affidavit of the debt made by Josias 
Hancock, one of the plaintiffs, was read, and also 
an affidavit of P. L. Cardew. Mr. Griffith, Q.C., 

in support of the application, cited Webber v. 
Hutchim, 8 M. dr W., p. 319, and Sherwood v, 
Clark, 15 M. dr W., p. 765. Mr. Garrick, Q.C., 
contended that the affidavit of debt by Josias 
Hancock, filed prior to the issue of the writ of 
eUgity was, according to the practice of the court 
under the Judicature Act sufficient, and that 
therefore the irregularity here complained of 
could not be taken advantage of. He also con- 
tended that the irregularity (if any) had been 
waived. Also that the trustee was not in time to 
urge his objection, and that steps should have 
been taken immediately after his appointment to 
set aside the writ. Mr, Griffitli, in reply, con- 
tended that the practice has never altered, and 
that the affidavit of debt only furnished material 
by which to amend the writ, which could not in 
this case be amended by reason of the defendant's 
insolvency. He cited on this last point Hunt v. 
Pasnam, 4 ^' <^ *^-> V- ^^^- The irregularity 
here complained of is that the amount directed to 
be levied under the writ does not correspond with 
the amount mentioned in the judgment. The 
writ of elegit does not show on the face of it how 
the residue of the judgment has been disposed of. 
It appears that the sum stated in the writ of 
elegit directed to be levied was £87, together with 
£10 14b. 6d. costs, and the sum mentioned in the 
judgment was £166 28. Id. I think the cases 
cited by Mr. Griffith decide that the variance 
between the amounts stated in the writ and the 
judgment is an irregularity, in consequence of 
which the writ, <Src., must be set aside ; and how- 
ever hard it may be on the plaintiffs that should 
lose the fruits of their diligence and their judg- 
ment by a technical objection, nevertheless I feel 
bound by these authorities. In Webber r. Hut- 
chins, Parke, Baron, in delivering the judgment 
of the court, says : — " The writ must agree in the 
mandatory part of it with the judgment. If the 
plaintiff sues out execution for a part only of the 



sum recovered by the judgment he may direct the 
sheriff accordingly by a private memorandum; 
but if the judgment and the writ do not agree the 
reason of the variance ought to appear on the 
face of the writ." I do not think the affidavit of 
debt shows a reason for the variance. The vari- 
ance should have been shown on the face of the 
writ. It does not appear to me that the irregu- 
larity was ever waived, or that there was unrea- 
sonable delay on the part of the trustee in making 
this application. In consequence of the insol- 
vency of the defendant I am unable to make 
any amendment. (Hunt v. Pasnam, 4 ^- ^' *^'y 
p, 329,) The writ of elegit, Ac., will therefore be 
set aside in terms of the summons. Costs 
allowed. 

Writ of elegit set aside accordingly. 

Solicitor for trustee : Thynne, agent for O'Sul- 
livan, Ipswich. 

Solicitors for plaintiffs: Foxton mid Cardew, 
Brisbane and Ipswich. 



Harding, J. November 7th. 

IN RB MINNIA. 

Goal Regulations — Right of Legal Adviser to 
interview prisoner out of hearing of ga^)l officials. 

Swanwiek (legal practitioner) applied to Mr. Jus- 
tice Harding for a rule calling upon the Sheriff of 
Queensland to show cause why he (Mr. Justice 
Harding) should not order the keeper of Her 
Majesty's Gaol to permit Swanwiek to interview 
Michael Minnis (then in gaol on a charge of 
murder) at all reasonable hours up to the day 
of his trial without the presence of the said gaoler 
or other officials. Mr. Justice Harding made the 
rule absolute, granting leave to Swanwiek to 
interview the prisoner at all reasonable hours, 
the gaoler and his officials to be at liberty to see 
the parties during such interview but not to hear 
them, the gaoler however to have all the powers 
given to him imder the Gaol Regulations. 
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PRING, J. 



IN CHAMBERS. 

January 26th, 1882. 

CROSBY r. LANDY. 

Where the case bos been sent down from the Supreme 
Coart to be tried in the DiBtriot Coart, the District Coart 
Jadge has no power to make an order as to costs, bat the 
Registrar of the Supreme Conrt may in such case tax the 
costs on the District Court scale (8ee Farmer v. May, 
50 L. J., C,L,y29S.) 

This was an application that judgment be en- 
tered for the defendant with costs, and that the 
certificate of the Registrar of the District Court 
holden at Dalby, dated the 19th day of December, 
1881, be varied, so far as it directs that such 
costs be under the District Court scale, from the 
date of the order of Mr. J ustice Pring transferring 
the case from the Supreme Court to the District 
Court. 

Power appeared for the defendant to support 
the application. 

Bemays for the plaintiff, opposed the applica- 
tion, and submitted that there would have been 
DO necessity to come to the Court to sign judgment 
if the District Court Judge had been silent as to 
costs, and he cited section 79 of The District 
Courts Act of 1867 f and Wlieatcroft v. Foster, 27 
L.J,, Q.B., 277. 

Prino, J. : — I think that it was no part of the 
District Court Judge's duty to decide the scale upon 
which the defendant's costs should be taxed. I 
think that under section 107 of The District Courts 
Act of 1867 he had only to pronounce judgment, 
but I also think that according to Wfuatcroft i\ 
Foster f the Registrar of the Supreme Court would 
have the power to tax on the District Court scale, 
and would be upheld by the Court in such mode 
of taxation. I vary the certificate of the Regis- 
trar of the District Court by ordering the defen- 
dant's costs to be taxed by the Registrar of the 
Supreme Court on the District Court scale, and 
by consent, I fix counsels and attorneys fees at 
30 guineas inclusive, each party to pay his own 
costs of this application. 

Solicitors for the plaintiff, Roberts, Roberts, S 
Bemays, 

Solicitor for the defendant, Bunton. 



Prino, J. February Ist, 1882. 

UILLS V. DAY DAWN BLOCK GOLD HININO 
OOBfPANY LIMFTBD. 

The facts of the case appears sufficiently in the 
judgment. 

Prino, J. :— On the 21st of December, 1881, 
Mr. Griffith, Q.C., on behalf of the plaintiff in 
this action, moved for an order nisi calling on the 
defendants to show cause *' why they should not 
be restrained from employing one Mr. Luke 
Wagstaff Marsland as their solicitor in the above 
action^ and why Mr. Marsland should not be re- 
strained from acting as such solicitor, or from 
communicating to the defendants or their counsel 
or sohcitors any information relating to the 
matters in question in this action that came to 
his knowledge as town agent to the plaintiff's 
solicitor." The several affidavits of Thomas Mills 
and W. P. Morgan were filed in support of the 
motion. Mr. Griffith, Q.C., cited the cases of 
Earl Cholmondeley v. Lard Clinton, 19 Ves,, p, 261, 
and Davies i\ Clough, 8 Sifnon, p, 262. I granted 
an order nisi in the above terms, and made it 
returnable on the 28th December, on which day 
Mr. Chambers, on behalf of the defendants, ob- 
tained an adjournment until the 25th of January, 
1882. On the appUcation of Mr. Griffith, Q.C., 
I granted an interim injunction, extending to the 
26th of January, to restrain Mr. Marsland in 
terms of the above order. The hearing of the 
case, after a further adjournment of two days, 
came on before me on the 27th instant. Mr. 
Attomey-Gene^l (Mr. Pope Cooper) appeared in 
support of the rule, and Mr. V. Power appeared 
to show cause, and read an affidavit of Luke 
Wagstaff Marsland. Mr. Attorney-General, in 
moving the order absolute, in addition to the 
cases cited by Mr. Griffith, Q.C., cited the cases 
of Johnson v, Mariatt, 2 Dowling, p. 243 ; Gris- 
sell V, Peto, 9 Bingh, p. 1 ; Brichenow t\ Thorp, 
4 Jacob, p. 800; Beer v. Ward, 1 Jacob, p, 77, and 
Joyce on Injunctions, vol, 1, p. 693. Mr. V. Power 
cited the cases of In re Holmes, Electric Power, 
Cotnpany, In re Fisher's Digest, 1870—1880, vol. 2 
column 3,200 : Grissellv. Peto, Johnson v. Mariatt, 
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and Robinson v, Mullett, 4 Price, p, 353, and be 
also referred to Cholmondeley v. Lord Clinton^ at 
p, 265. I reserved my judgment. So far as 
regards the question of the jurisdiction of the 
Court to deal with applications of this kind, I 
may refer to that part of the judgment of Vice- 
Chancellor Shadwell, in Davies t\ Clough, at p. 267, 
which is as follows : — " The cases, however, appear 
to afford this general principle, namely, that all 
courts may exercise an authority over their own of- 
ficers as to the propriety of their behaviour ; for ap- 
plications have been repeatedly made to restrain so- 
licitors who had acted on one side, from acting on 
the other, and those applications have failed or suc- 
ceeded upon their own particular grounds, but 
never because the court had no jurisdiction. 
The question therefore is, whether the circum- 
stances of this case furnish a ground for inter- 
ference." The judgment in Davies v, Clough was 
affirmed by the Lord Chancellor (Cottenham) in 
February, 1887. In deciding, therefore, whether 
this order should be made absolute or not, I must 
find from the facts disclosed in the affidavits 
whether or not there are grounds for the inter- 
ference of the Court. The affidavits of Mr. Mills 
and Mr. W. P. Morgan show that in February, 
1881, the firm of Messrs. Edwards and Marsland, 
of Brisbane, were the town agents of Mr. W. P. 
Morgan, of Charters Towers, the attorney of the 
plaintiff, and that Mr. Marsland was the member 
of the firm who particularly attended to the 
agency business of Mr. Morgan, as attorney for 
the plaintiff, in certain actions in connection with 
which the above case of Mills v. The Day Dawn 
Block Gold Mining Co. arose. Mr. Marsland 
ceased to be a member of the firm on the 20th 
May, 1881, and subsequently followed his pro- 
fession at Charters Towers, where he was em- 
ployed by the defendants as their attorney in the 
above action. It is averred, both by Mills and 
Morgan, that Mr. Marsland, as such agent, became 
possessed of information which he could not other- 
wise have obtained, and which would be greatly 
prejudicial to the plaintiff's interest if Mr. Mars- 
land was allowed to act as the attorney for the 



defendants. The allegations of Mills and Morgan 
appear to me to be rather too general, and the 
particular information gained by Mr. Marsland, 
as such agent, and alleged to be prejudicial to 
the interests of the plaintiff, if disclosed by Mr. 
Marsland to the defendants, is not stated. Still, 
however, I think these affidavits were quite suf- 
ficient to justify me in granting the order. The 
affidavit of Mr. Marsland, however, is very full, 
and distinctly sets forth all the business which 
he, as such agent, transacted ; he also most dis- 
tinctly and positively affirms that he is possessed 
of no information whatever which he received 
confidentially, as such agent, in connection with 
the plaintiff's business, and he further states that 
all the information he ever derived in the trans- 
acting of the plaintiff's business, as agent of 
Morgan, he derived from the public records of 
the colony, and which could be obtained by any 
person interested. I am so far satisfied with this 
affidavit that I think it is a sufficiently complete 
answer to the allegations set forth in the affidavits 
of Mills and Morgan, and, therefore, I decide that 
I find no sufficient grounds proved to my satis- 
faction for the interference of the Court. At the 
conclusion of the argument on the hearing, Mr. 
Attorney-General applied to me for leave to file 
affidavits in reply, if I was of opinion that Mr. 
Mar&land's affidavit was a complete answer to 
the affidavits in support of the motion. No ob- 
jection being offered by Mr. V. Power, and as I 
considered, under the circumstances, that the 
application was reasonable, I assented to it. I 
shall, therefore, postpone giving final judgment 
in this matter until Monday, the 27th February, 
in order to afford Mr. Attorney-General an oppor. 
tunity of filing affidavits in reply, if deemed 
advisable. On the application of the Attorney- 
General I extend the interim injunction until 
February 27. 

On February 27th, the case, by consent, was 
adjourned until March drd. 

Solicitor for Mills : Thynne, agent for Morgan, 
Charters Towers. 

Solicitor for Day Dawn Mining Co. : Chatnbers, 
agents for Marsland, Charters Towers, 
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IN INSOLVENCY. 



The Chief Justice. February 10th, 1882. 

IN THE INSOLVENT ESTATE OF LOUIS SEVEBIN. 

{Insolvency Act of 1874, Beet, 167, subtect. 2,) 

The Supreme Clloort in Insolyency has an eqaitable 
jariBdiction by virtue of which it exercises control oyer 
Trustees under The Insolvency Act of 1874 ; and it will 
require a report of the Trustee to be filled in all cases 
before a certificate of discharge will be granted ; and in 
cases where the Trustee resides near the Court, he will be 
required to attend. 

Chambers^ on behalf of insolvent, applied that 
a certificate of discharge might be granted to the 
insolvent under section 167 (2; of The Insolvency 
Act of 1874. The application came on for hearing 
CD the 8th February, but the creditors* trustee 
having failed to send in his report, the matter 
was adjourned, and the trustee and the Account- 
ant in Insolvency were ordered to attend. 

The trustee (Mr. Parker) stated his reason for 
not reporting to the Court arose from a misappre- 
hension, as he was of opinion that the report was 
only necessary when an application was made to 
close the insolvency. 

The Accountant in Insolvency informed the 
Court that the trustee had complied with all the 
requisites of the Act. 

His Honor said the Court had always required 
the report to be filed. The Court had a general 
equitable jurisdiction, by virtue of which it 
exercised control over trustees. It was a very 
wholesome rule which the Court did not intend to 
depart from. The statute was essentially framed 
upon equitable principles, and being a statute in 
which majorities controlled minorities and affected 
their interests in a very important matter, it was 
necessary to have control over trustees. Courts 
of Equity viewed with jealous scrutiny the con- 
duct of trustees and receivers. He should pre' 
serve the rule laid down, and require a report in 
all cases, and when the trustee resided near the 
Court his attendance would be required. 

His Honor gave leave for the report to be filed 
and granted the certificate. 

Solicitor for the insolvent : Chambers, 



IN THE INSOLVENT ESTATE OF FAANCIS OOBBT. 

(Insolvency Act of 1874, section 16Z,) 
Fitzgerald applied for an order to annul the insol- 
vency under section 168, the insolvent having ar- 
ranged with his creditors and obtained release from 
them. The insolvent had previously applied for a 
certificate of discharge under section 197 (1), which 
had been refused, the judge not being satisfied 
that the insolvency had arisen from circumstances 
for which the insolvent could not justly be held 
responsible, the principal debt being damages 
awarded against the insolvent as co-respondent 
in a divorce suit. The insolvent then arranged 
with his creditors and obtained their release. 

His Honor said if a case should arise in which 
he thought a man had been culpable, as in the 
nature of a theft or fraudulent insolvency, and 
he applied for a certificate which was refused, 
and he afterwards obtained the release of his 
creditors, he should not be inclined to annul the 
insolvency, but in this case the principal debt was 
damage for a personal injury, and the party 
injured was satisfied, therefore he would treat 
this as an exceptional case and order the adjudi- 
cation to be annulled. 

Solicitors for insolvent : Murphy d Patterson. 



Habdino, J. February 20th, 1882. 

IN BE BEOMBEBO, EX PABTE NEWMAN. 

Undischarged insolvent— Property acquired — Earnings 
of personal labor— Insolvency Act of 1874 {38 Vic. No. 5 
sec. 87). 

Simon Bbombebo, a commercial traveller, was ad- 
judicated an insolvent in March, 1881, and G. H. 
Newman was appointed Official Trustee in his 
estate. In May, 1881, Bromberg entered the 
service of S. Davis & Co., of Brisbane, as com- 
mercial traveller. His remuneration was fixed 
at £8 a week salary, with a commission of 1 per 
cent, upon aU sales effected by him for his em- 
ployers and of 1} per cent, upon sales effected by 
him for other houses through Davis & Co. In 
addition Davis & Co. agreed to pay all his 
travelling (including hotel) expenses while on his 
journeys. Under this employment Bromberg 
made several journeys, and sold a considerable 
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amount of goods. At the termination of his 
engagement he had been paid all the salary and 
most of the expenses, and there remained due to 
him the commission upon the sales and some small 
amount for travelling expenses. The sum claimed 
by him being disputed by Davis & Co., the insol- 
vent brought an action against them in his own 
name in the Small Debts Court, Brisbane, and on 
7th of February last, by consent, a verdict for 
£2i 10s. was entered for Bromberg. He had 
employed a solicitor — A. J. Thynne — and was 
indebted to him for the costs of recovering the 
above amount. Davis & Co. handed the amount 
of the verdict to their solicitors, Smith & Smith, 
for the purpose of satisfying the verdict. The 
official trustee obtained from his Honor an order 
restraining Bromberg from receiving the money 
and from proceeding further in the action, and 
calling upon Bromberg to shew cause why this 
money should not be received by the trustee for 
the benefit of Bromberg's creditors. The insol- 
vent made an affidavit in which he stated that the 
remuneration received from Davis & Co. was not 
more than sufficient to enable him to maintain 
himself ; and that he owned money for board and 
lodging and clothes to several creditors which he 
could not pay, and that he was indebted to his 
solicitor, Thynne, for the costs of the action 
against Davis & Co. 

Chubby for the insolvent, a\jd for Thynne who 
claimed a lien on the fund for his costs, showed 
cause. 

The money is wages, the proceeds of the insol- 
vent's personal labor, and does not pass to the 
trustee. Chippendale v, Tomlimon, I Cooke s 
Bankrupt Laws 428, In that case Lord Mans- 
field is reported p. 481, as saying — ** The assig- 
nees cannot let out the bankrupt ; they cannot 
contract for his labor." Hesse r. Stevenson^ 3 B, 
d- P., 565-578; Williams v. Chambers 10 Q,B, 
337; Kitson v. Hardwick, L./?., 7 C. P. 473, per 
Willes, J., 479 ; Smith's Mercantile Law, 8th Ed,, 
646-647, The cases are all collected in Tate, Sec. 
Bankruptcy. 



[His Honor referred to Eniden v, Oart^, LAi. 
17 Ch D, 169, affirmed on appeal 768,] 

That case is distinguishable from the present. 
There the insolvent was -carrying on a business 
with a large staff of clerks. But, if not, and 
admitting the principle of that case, ** there is no 
margin of profit '* h^re to go to the trustee. As 
to Thynne, it is settled that a solicitor has a lien 
for costs upon a fund or property recovered by 
his exertions. The trustee has not interfered till 
after verdict, and if he had not now done so, 
Bromberg would get the money and as between 
him and Thynne there is no question but that the 
lien exists. The same principle must be applied 
to the trustee, who simply steps into Bromberg's 
shoes. The trustee ought not to have the benefit 
of the solicitor's exertions without the burden of 
them. If the trustee had sued instead of Brom- 
berg he would have incurred costs in the same 
way. The solicitor is entitled to costs as between 
attorney and client. 

C\ K, Smith, for the trustee : The money earned 
by insolvent was more than sufficient to support 
him. The commission is not wages. There was 
enough without the commission to maintain him. 
The commission is profit and the trustee is enti- 
tled to it. As to the lien Thynne knew Bromberg 
to be an uncertificated insolvent and chose to give 
him credit. He ought not therefore to have any 
lien. If entitled to any costs they should only be 
the costs as allowed by the Small Debts Court Act, 

His Honor decided : (1) That the insolvent 
had earned more than sufficient to maintain him, 
and that the trustee was entitled to the surplus 
as profit. (2) That Thynne was entitled to his 
costs of the action, Brombenf v, Dai^ijs, as between 
attorney and client, which by consent he fixed at 
£6 6s., and made the order absolute upon pay- 
ment of these costs to Thynne. Costs of trustee 
allowed. No costs to Bromberg. £S 3s. costs 
to Thynne. 

Solicitors for trustee: Smith d Smith, 

Solicitor for insolvent : Thynne. 
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The Chief Justice. 



22nd February, 1882. 



EX PARTE J. P. GRIFFIN AND CO. 

The Trade Marks Act, 1864, 28 Vict,, No, 6. 
This was a summons, calling upon the Registrar 
of Trade Marks to show cause why two separate 
labels should not be registered as one trade mark 
under Tfie Trade Marks Act, 1864, 28 Vict,, No. 
5, 8, 4. Each label had the figure of a griffin upon 
it and the words <* Trade Mark/' the rest of the 
lettering being different. 

Miskin, in support of the summons, submitted 
that nothing in the Act was prohibitory of any 
number of separate labels being registered as one 
trade mark, the applicants declaring in their appli- 
cation that the two labels to be used in combina- 
tion constituted their trade mark, and that it was 
to be used in respect of one article which was 
defined in the application. 

Tlu Deputy- Registrar, in showing cause, con- 
tended that the words of the Act implied a single 
label or mark only, and that each separate label 
should be registered as a separate trade mark, 
there being no provision in the Statute for regis- 
tering a combination of labels as one trade mark, 
and that the registration fees should be paid on 
each label as a separate trade mark. 

His Honor referred to the case of In re Burrow's 
Trade Marks, 5 Ch, D. 353, and ruled that the two 
labels could be registered as one trade mark, and 
made an order accordingly. 

Solicitor for J. P. Griffin & Co., Macphersan, 



Prino, J. March 8rd, 1882. 

lOLLS V, DAT DAWN BLOCK GOLD AflNINO COMPANY 

LIMITED. 

The adjourned hearing of this case (ante 67) 
which was granted on the application of The 
Attorney-General, on the 10th February, to enable 
the plaintiff to file affidavits in reply to the affi- 
davit of Luke Wagstaff Marsland, came on for 
hearing before Mr. Justice Pring, on this day. 

The Attorney 'General and Griffith Q,C*, ap- 
peared for the plaintiff, Poxcer, for the defendant. 

An affidavit of W. P. Morgan, sworn on the 



17th February, was read by Griffith Q,C., who 
submitted — that a solicitor having been consulted 
by a client with the object of bringing an action, 
and who was also in full possession of the client's 
case, cannot if he discharges himself of that re- 
lation, afterwards act for the defendant in that 
action, and that if there are points of law in- 
volved in the case to which the solicitor's attention 
has been called, they are as important as matters 
of fact. 

Power contended that the affidavit was not an 
affidavit in reply, and did not contradict the facts 
set forth in Mr. Marsland's affidavit. 

His Honor discharged the rule on the ground 
that in his opinion the affidavit in reply did not 
afford him that information which on the original 
hearing of the case he required, viz., the particu- 
lar information in the possession of Mr. Marsland # 
which might be detrimental to the plaintiff's in- 
terest in the action of trespass, if Mr. Marsland 
should be allowed to act for the defendants. 

The rule was accordingly discharged with costs. 



I 



March 10th, 1882. 

MILLS V. DAT DAWN BLOCK GOLD MININO COMPANY 

LIMITBD. 

Griffith, Q,C*t on behalf of the plaintiff, ap- 
plied upon summons for an order to extend the 
time for appealing against the judgment of His 
Honor, Mr. Justice Pring, delivered on the 8rd 
March, until the next sitting of the Full Court on 
the 4th April, on the ground that the plaintiff 
had not time between the delivery of the judg- 
ment on the 8rd, and the sitting of the Full Court 
on the 7th to instruct his solicitor, and therefore 
could not comply with Order LIII, r. 3 of the 
Judicature Act, which requires that ''every ap- 
peal to the court from any decision at Chambers 
shall be by motion, and shall be made within four 
days after the decision appealed against if the 
court be then sitting, or within the first four days 
after the commencement of the next sitting of 
the court.'* 

His Honor stated he was of opinion that this 
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rale was inapplicable since the Term Sitting in 
Banco bad been abolished. 

Griffith, Q,C. : The rule was made when the 
original Banco Sittings of the Court were held. 

Power appeared for the defendant. 

Pbino, J. : I delivered my judgment on the Srd 
March, the sitting of the Full Court was upon 
the 7th, consequently the plaintiff had not four days 
to appeal after my decision as the court was not 
sitting, and I am of opinion that the plaintiff has 
until four days after the commencement of the next 
sitting of the Full Court, and that he has plenty 
of time without making this application. 

Oriffith, Q.C.: It was in order to save any 
question of the interpretation of the rule that the 
summons was taken out. 

Pbino, J. : Could you not have moved on the 
last sitting day of the March Full Court to en- 
large the rule ? 

GriffMi Q,C.: The reason that was not done 
was, that the plaintiff had not sufficient time to 
give the necessary instructions. 

Pbino, J. : Being willing myself to have the 
case argued before the Full Court, I will grant 
the application, believing I bave the power to do 
so under Order LVI, r. 6, which enables me to 
enlarge or abridge the time for doing any act, or 
taking any proceeding. I therefore abridge the 
time and grant the application, the costs to abide 
the result of the appeal. 

Solicitor for plaintiff, Thynne, agent for Morgan^ 
Charters Towers. 

Solicitor for defendants. Chambers, agent for 
Marsland, Charters Towers. 



FULL COURT. 

April 4th, 1882. 

MILLS V, DAY DAWM BLOCK GOLD MININO COMPANY 

LIMITED. — In re mabsland. 

If there is any evidence that confidential communications 
have been made by a client to bis Solicitor, the Coart will 
restrain such Solicitor from giving up his client and acting 
for the other party, and the other party, from employing 
such Solicitor, in any suit between them relative to the 
same circumstances. The Court will not weigh conflicting 
testimony as to confidence, when the client swears he had 
made confidential communications. 



This was an appeal from the decision of Mr. 
Justice Pring discharging an order nisi calling on 
the defendants to show cause '* why they shoald 
not be restrained from employing one Mr. Luke 
Wagstaff Marsland, as their solicitor in the above 
action, and why Mr. Marsland should not be 
restrained from acting as such solicitor, or firom 
communicating to the defendants or their coansel 
or solicitors, any information relating to the 
matters in question in this action that eame to 
his knowledge as town agent to the plaintiff's 
solicitor. 

The facts are sufficiently stated in the judgment 
below ; and ante, p. 57. 

The Attorney-General, Griffith, Q.C., and Lilley 
for the appellant. 

Griffith, Q.C , cited the following cases :— Lord 
Cholmmulely v, Clinton, 19 Ves.jun., 261 ; Robin- 
son V. Mullet, 4 Price, 353 ; Beer v. Ward, Jacobn* 
lieports, 77 ; Britchenow v, Thorpe, Jacobs' ReporU^ 
300; Hutchins v. Hutchins, 1 Hogan's Reports, 316; 
Biggs v. Head, Sausse d Scully, 335, which was 
followed in Hobhouse v, Hamilton, Sausse d Setdly^ 
359, and in Magawly v. Brady, Keon v. Neabitt, 
Sausse d Scully ^ 365, note, and in Waller v. Fowler, 
Sausse d Scully, 369, note ; Johnson v, Marryat, 2 
C, d M, 183 ; Grissel v. Peto, 9 Ring, 1 ; Davie* v, 
Clough, 8 Simons, 262; In re Holmes, 25 PF./i., 
603. 

Harding, J., referred to Par rat v, Parrat, 2 
De G. d S., 253, 

Garrick, Q,C., and Power, for the respondent. 

Power submitted that : — 1. This was not Mills' 
amplication at all. 2. The application was not 
made for the benefit of Mills ; that it was merely 
a fight between the Solicitors, Morgan and Mars- 
land. 

Lillet, C.J„ said that the facts material to 
their judgment in this matter were few. It ap- 
peared that Mr. Marsland had been acting as the 
town agent of the country attorney who had been 
retained by Mr. Mills, the plaintiff in this case. 
He was not merely town agent, but seemed to 
have been active in the investigation of the plain- 
tiff's claim, and proceeded so far in the matter as 
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k) give an opinion on it. The relation, therefore, 
was that of attorney and olient — it went beyond 
the mere agency of the country attorney. His 
Honor thoaght they were bound under such cir- 
OTunstances to assume that he had received confi- 
dence from his client. If there were any difficulty 
in the way of that assumption they need only fall 
back on one or two facts disclosed in Mr. Marsland's 
own communications. There was the letter of 
February (exhibit B) in which he, writing for his 
firm, said that he had learned from Mills full 
details of the matter: and then there was the 
other little scrap in which he said he did not ask 
any money from Mills, ''because we have not had 
occasion to do anything beyond confer." They 
knew from their experience that conference must 
be confidence, and in that confidence there was 
the relation of attorney and client. He '(the Chief 
Justice) was disposed to hold the duty of the 
attorney towards his client somewhat strictly. 
That relation existed in this instance, and was after- 
wards determined by an act over which the client 
had no control whatever. Edwards and Marsland 
appeared to have dissolved partnership. Then 
Mr. Marsland proceeded to Charters Towers 
Odd-field, and there it appeared the defendants, 
the Day Dawn Block Gold Mining Company, re- 
tained him as their solicitor. That relation was 
attempted to be continued against the protest of 
Mr. Mills' solicitor. Now at the time he (His 
Honor) was speaking of, the attorney's interest — 
having accepted the retainer of the Day Dawn 
Company — ^was clearly to serve them to the best 
of his ability ; his duty was not to disclose the 
confidence which had been reposed in him by his 
previous client, Mr. Mills. His interest and his 
duty were clearly opposed the one to the other. 
His Honor did not think for a moment that Mr. 
Marsland would conscientiously do any wrong, 
but it might happen that in an unguarded moment 
he might let fall something which would injure 
the interest of Mr. Mills, and which would amount 
to a breach, although an unwitting breach of his 
duty. It was needless, after the numerous cases 
cited, to review the authorities for the purpose of 
showing jurisdiction. It rested on this, the court 



kept a firm control over all its officers, and 
would restrain them from doing anything incon- 
sistent with their duty to their clients. It was 
the duty of the attorney not to place himself in 
such a relation as might lead to there being even 
an unwitting breach of duty. Here they found 
a man retained by a party who was in direct 
opposition to the interest of his client, an interest 
upon which he had previously actually advised, 
and Mr. Mills was therefore entitled to the pro- 
tection of the court. Upon the main question, 
whether any confidence had in fact been imparted 
to Mr. Marsland by Mr. Mills, there was a con- 
flict of testimony. If they (the judges) were to 
insist upon actual proof of the existence of such 
confidence, and to insist upon knowing what it 
was, and whether it was likely to prejudice a 
client's interests, they would compel him to strip 
himself of the protection which the court usually 
afforded, and the whole mischief he wished to 
avoid might arise. As it seemed to him, on the 
one side the client insisted on oath that he had 
imparted confidence to Mr. Marsland ; and, on the 
other side, the solicitor said, '' I have no confi- 
dence." How could the court decide it? If they 
took the oath of the attorney against the oath of 
the client, and refused ' the protection which the 
client sought, why, then, the matter might pro- 
ceed, and the mischief which the client feared 
might arise, and the court could afford no remedy. 
In cases of this kind less mischief would accrue 
through granting the protection sought than in 
accepting the oath of the attorney against the 
client. The client's interest should prevail, and 
the judge should refuse to determine the matter 
on the conflicting testimony of affidavits. Taking 
that view he thought the order should be made 

absolute. This matter had come before the court 
by way of rehearing, in that a considerable 
amount of new matter was introduced, especially 
some further authorities. He thought the parties 
below should have insisted that it was not for the 
judge to determine the conflict of facts, but that 
he should have decided that the client had made 
out a prima facie case for his protection. One 
principle that could be drawn from the case was 
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the prima facie one that if an attorney was dis- 
charged by his client, or if he discharged himself, 
and the opposing party took him up, it was no6 a 
very violent presumption to conclude that he was 
engaged in the hope that something might be got 
out of him which had been imparted by his 
previous client. This was the first case of the kind 
that had been brought before that court, and it 
might be well to run over a few of the deductions 
that might be drawn from the numerous cases 
which had been cited. In the first place, it was 
clear from the decision he had just delivered that 
the solicitor might be restrained from acting; 
secondly, the new client might be restrained from 
employing him, from leading the attorney into a 
position from which injury to his former client 
might arise. And thirdly, that if there was no 
confidential communication there would be no 
restraint imposed. If there was any evidence of 
confidential communication, such as there was 
here, the court would not enter upon a judicial 
inquiry whether it was true or false. If it was 
false there was the usual remedy of an indictment 
for perjury. It was also clear that where there 
was evidence of confidence the court would not 
ask for a particular disclosure. And lastly, the 
court would not weigh conflicting testimony as to 
confidence, when the client swears he has made 
confidential communications. If the attorney had 
been allowed to act against his first client it might, 
in some cases and under some circumstances which 
did not appear in this case, be considered equiva- 
lent to a discharge, and the court might refuse to 
restrain ; but not if there was any evidence that 
he had received confidential communications. 
Therefore the order would be that the client be re- 
strained from employing the solicitor, and the 
solicitor from communicating any information to 
the defendants, and for that purpose the order 
below discharging the nisi would be reversed. 
The appeal would be allowed, and the rule nisi 
made absolute ; no costs to be received or paid 
by Marsland ; costs of plaintiff and defendant 
below to be costs in the cause ; plaintiff to have 
costs of appeal as against both respondents. 



Habdino, J. My mind has been running in 
the same groove as that of The Chief Justice 
during the hearing of this case, and I do not 
think it necessary to add anything to the judg- 
ment which has just been delivered. 

Pring, J., said that although the effect of the 
judgment which he thought it his duty to pro- 
nounce that day would overrule the order dis- 
charging the rule of the drd March, nevertheless 
after hearing the arguments in the case, he con- 
curred entirely in the remarks made by the learned 
Chief Justice. It had been laid down by both 
his learned brothers that the court would not de- 
termine on the balance of the testimony between 
the parties in oases of this kind. Now, when he 
was called upon in this matter, when cause was 
being shown against the order nisif it appeared 
to him that he was to decide upon the balance of 
testimony on the evidence laid before him on 
affidavit, and according to the best of his judg- 
ment to determine whether Mr. Marsland, as an 
officer of the court, was about to do something 
vrong, not amounting to misconduct, but some- 
thing which, as an attorney, he ought not to do. 
He now found he was wrong, and in concurring 
in the judgment delivered he was in no way dis- 
concerted at finding he had taken a wrong view 
because he was somewhat misled in the matter. 
He did not throw any slur on the learned counsel 
who took their own course ; but if he had had 
the present judgment of the court before him he 
should certainly have acted differently. He could 
only add that he thought the remarks of the 
learned judge unanswerable, and that he con- 
curred in the judgment. 

Solicitor for plaintiff, Thynne, agent for Morgan^ 
Charters Towers. 

Solicitor for defendants. Chambers^ agent for 
Marsland^ Charters Towers. 



KENNEDY l\ NEIIX. 

Gold Fields Act of 1874, sec, 74 — Special Case — 

Nonsuit, 

Counsel cannot refuse to be nonsuited when the matter 
is one of pure law ; but where the matter, consists of a 
question of mixed law and fact, counsel can insist upon it 
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going to the jary. The nile as to nonsuit is not changed 
by the fact that the judge is discharging both the func- 
tions of judge and jury. Actual personal occupation by 
the owner of a residence area is not necessary; he may 
occupy by his servant or agent. 

This was an appeal under sec. 74 of the Gold 
Fields Act of 1874, from an order of the Central 
District Court, holden at Gympie, made October 
29th, 1881, upon an appeal under section 72 of 
the said Act from the Warden of the Gympie gold- 
fields. The plaint sets out the following facts : — 
On the 26th January, 1874, George Neill, the res- 
pondent and defendant in the suit, being in occu- 
pation of a residence area on Caledonian Hill, 
sold tbe same to one William Scott. William 
Scott applied and was registered owner of such 
area. George Neill was permitted to have the use 
and occupation of the said area. William Scott 
became insolvent, and bis trustee assigned the 
said area and other property to John Kennedy, 
the appellant and plaintiff in suit. John Kennedy 
after notice sued the defendant George Neill, for 
the possession of such area. George Neill by way 
of defence pleaded there never was a sale to the 
plaintiff, or Scott — that the area always was the de- 
fendant's, and that he never was a tenant of the 
plaintiff. 

Mr. District Court Judge Blake, when the ap- 
peal came on before him by way of hearing non- 
suited the plaintiff upon a point raised at the time 
by the Attorney-General, viz : 

" That the appellant had shown no title in law to dis- 
possess the respondent.*' 

The plaintiff gave evidence of the facts set out 

in the plaint. The counsel for the plaintiff resisted 

being nonsuited, and pressed his right to have 

the matter proceeded with. The question for the 

Supreme Court was as follows : — 

" Was the District Court Judge right in nonsuiting the 
plaintiff ?" 

Gnfjitli, Q,C., and Sfieridan, for appellant. 

Griffith, Q C\, cited lieardon i\ Norton, 5 Vic- 
torian L,R, Miiivtuj cases, 12 ; and Sotners v. Cooper, 
ihUl 22, 

Cooper, AJr., and Power for respondent. 

The Attorneij- General cited Warrior Co, r. Cotter, 
3 Wyatt Webb li a Beckett, 95 : Jones r, Joyce, 
3 Australian Jurist Reports, 105, 



LnxKY, C.J. : — So far as we can gather from 
the special case, the judge appears to have acted 
upon the objection taken by the learned Attorney- 
General^ that the plaintiff below, the appellant 
here, John Kennedy, had shown no title in law 
to dispossess the respondent. It is not dis- 
puted by the Attorney-General here to-day 
that there was evidence of title. Under these 
circumstances, the proper course for the judge, 
although sitting alone, and discharging the 
functions of judge and jury, was to have given 
a verdict for the defendant if there was evidence 
to satisfy him that the proof of title had been 
displaced by cross-examination, or in any other 
way. The rule as to nonsuit or iFerdict was not 
changed by the fact that the learned judge was 
discharging two functions. If there had been no 
evidence of title then the proper course would 
have been to nonsuit. If it was a pure question 
of law to be determined by a judge only, or to be 
determined by a jury under the absolute direction 
of a judge upon a question of law, then it was for 
the judge to decide it, and a nonsuit would have 
been the proper course if he rightly determined the 
question of law in favor of the defendant. If it 
was a mixed question of law and fact and the 
matter of fact was such as could not reasonably be 
submitted to a jury, then a nonsuit would be the 
proper course. But where as in this case there 
was evidence of title it was the duty of the judge 
to have called upon the defendant to cut down 
that evidence. The nonsuit was improperly 
entered under the circumstances. If the judge 
had been sitting with a jury, as there was evidence, 
and it seems to me reasonable evidence of 
title, the case should have been left to them. 
I do not think there was laches on the part of 
the defendant's counsel, Mr. Griffith ; he appears 
to have pressed his right to have the matter 
proceeded with and to have resisted the non- 
suit. A pure question of law is entirely in 
the discretion of. the judge. Under the old rule 
counsel could refuse to be nonsuited, — but not, I 
think, when the matter is one of pure law. 
Where the matter consists of a question of mixed 
law and fact then the right would probably be 
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conceded that the counsel called upon to submit 
to a nonsuit should have the right to say that it 
must go to the jury. I am never willing to dis- 
charge counsel from the responsibilities they 
ought properly to take^ and I think if counsel 
submitted to a nonsuit, the matter would not 
afterwards be considered by the Court. The only 
question of any importance remaining which has 
been raised is the question of residence —whether 
actual personal occupation by the owner of 
a residence area is necessary ? I think, looking 
at the statute and the regulations, that it is 
not. I think he may occupy by his servant 
or agent. The very nature of the title— business 
area — shows that a residence area can be used as 
a business area upon obtaining the additional 
license the law requires. Under such circum- 
stances it is perfectly obvious that he might be 
carrying on a business by his agent or manager* 
When we look at the latter part of Rule 83, 
of the General Regulations of 1880, it becomes 
still more palpable that a man may be the 
owner but not the physical occupier of a 
business area. The latter part of that rule has 
been read and is as follows: — ** The holder of a 
miner's right shall be allowed to hold only one 
residence area on any one gold-field.'' The only 
construction is, that a man may hold a residence 
area upon any number of distinct gold-fields, but 
it could hardly be contended that he could reside 
upon them all. The case of Fisher v, Tullyy 
decided that residence meant — to live in the ordinary 
course of one's business avocations. The word used 
here is occupy — occupy for the purpose of residence 
or business, and I find nothing in the Act or Regu- 
lations contrary to the ordinary rule, that where a 

man possesses anything, he may dispose of it in 
any way which he considers best to carry out his 
own business arrangements — he may let it, 
assign it, or he may carry on his own business on the 

residential area by means of his deputy if he 

thinks fit. If any restraint had been intended 

it would have been expressed either in the Act or 

the Regulations. Here we have the evidence of 

title by the person who claims his right from the 



original owner. In this case I think there was 
cogent evidence of title which disentitled the 
judge to nonsuit. The appeal wiU be allowed, 
judgment below reversed, new trial ordered, 
respondents to pay costs of appeal ; costs below 
to be left to judge. 

Harding, J. : — The opinion I have formed 
coincides with the judgment of the Chief Justice. 

PsiNo, J. : — I concur in the judgment. 

Solicitors for appellant, WiU(m d R^t/«on, agents 
for Tour^ Gympie. 

Solicitor for respondent. Chambers^ agent for 
Power, Gympie. 



BEOINA V. BTBNE. In TB BWANWIOK. 

This was a special case reserved for the opinion 
of the Court on the application of the prisoner's 
counsel, Swanwick. The prisoner had been con- 
victed of rape, and sentenced to death. The points 
raised were that : (1) The evidence of a witness 
in the case was inadmissible. (2) An application 
for the postponement of the trial on the ground 
that a material witness for the defence was absent, 
was refused. (8) That the judge, in attacking 
the character of the counsel for the prisoner, had 
virtually misdirected the jury. 

The Attorney-General appeared for the Crown. 
Sicanwick who did not appear for the prisoner, was 
ordered by the court to attend in the afternoon ; 
and in the afternoon, upon his non-attendance, 
the judgment of the court below was affirmed. 

Sicamvick was called upon to show cause why 
he should not be suspended from practice on 
account of his conduct. 

Lille Y, C.J. : — When this question of conduct 
first arose before the learned judge in the court 
below, Mr. Swanwick had notice that his conduct 
would most probably be brought before the Full 
Court, or rather, as my brother Harding informs 
me, that a persistence in the general misconduct 
which he had exhibited before the learned judge 
would at some time be reported to this court, if 
continued. He had been sent for and had absented 
himself, and he was not present when that state- 
ment was made by the learned judge, probably 
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absent from the eame feeling of contemptuous in- 
difference to the authority and dignity of the court 
which he seems to have very frequently exhibited. 
The matter of his conduct in this particular case 
of The Qtisen v. Byrne, is embodied in the special 
case reserved by the learned judge, and a 
copy of that was served on Mr. Swan wick person- 
ally. He, therefore, had ample notice that his 
conduct would be submitted for the consideration 
of the Full Court. On Tuesday he absented him- 
self, probably from the same feeling which he seems 
to have entertained towards the authority of the 
court, and notice was sent to him by telegram that 
the matter would come on for consideration at half- 
past 2 o'clock last Tuesday afternoon. It was said 
he had gone to Roma. We had no means of 
knowing the movements of the gentleman who 
seems to care very little about what we do or 
what we think about his conduct. It appears, 
however, that he had gone to Roma, and we know 
he received the first telegram, and although it was 
impossible for him to be here at half -past 2 o'clock 
on that day, it was possible for him to have taken 
the train on Wednesday morning and to have been 
here to-day to answer the order of the court for 
his attendance, and to show cause why he should 
not be further suspended. On Tuesday evening at 
half-past 10 o'clock, he received another telegram 
with a further order for his attendance to-day. and 
he knows that he is under suspension from practice. 
He has failed to attend to-day. It was quite pos- 
sible for him to have been here, but it was not 
possible for him to have done any benefit to his 
clients by remaining at Roma, and any attempt to 
exercise his functions as a minister of this court 
would have been a further contempt for which 
some further punishment would no doubt have 
been administered if he had failed to attend to the 
injunction of the court to cease to practice. There 
can be no doubt whatever, and we wish it to be 
fully understood, that we have jurisdiction to deal 
with the conduct of the ministers and ofiicers of 
the court, that conduct of course being only sub- 
ject to our control so far as it relates to their 
professional duties. I use the word minister be- 
cause I am not desirous to place the members of 
the bar on the same footing as mere officers of the 
court. I am satisfied that there is not a member 
of this court who is not anxious to uphold the 
dignity and usefulness of both branches of the 



profession, but that will be quite impossible if the 
members of the bar, the attorneys, and the officers 
of the court do not regard the dignity of the 
bench, and above all, the usefulness of the institu- 
tion whose powers we are here merely to ad- 
minister. The court does not exist solely for its 
officers, but for the public benefit, for the due, 
respectable, and quiet administration of justice. 
If we permit the advocates or the officers of the 
court to attempt to pervert the course of justice 
we shall fail signally in the discharge of the very 
high duties which the public have committed to 
our care. I have gone over this case carefully. 
There seem to have been a constant course of dis- 
respect towards the learned judge, which might 
have interferred most seriously with the ordinary 
discharge of his duties in court. A judge has the 
most serious, most arduous, the most anxious 
duties to perform. The advocate has no doubt 
serious responsibilities upon his shoulders but they 
are not so serious as those of the judge. The ad- 
vocate has to work with earnestness, with energy, 
and with the utmost faithfulness for his client to 
put his case before the court for its consideration, 
but to admit that it is any part of the duty of the 
advocate to endeavour, by disturbing the pro- 
ceedings of the court, to mislead the judge in his 
functions, would be to concede to the advocate 
what has never yet been conceded in any British 
court of justice. No one in the world will be 
readier than myself, and my colleagues to give full 
scope to the advocate, but when a member of the 
bar proceeds further and by colourable applications 

for adjournments seeks delay, covering possibly 
some other intention, and possibly with some idea 

of preventing the due administration of justice, it 
is time the court interfered and exercised its 
authority. We know well that when so serious a 
matter is before a judge as the life or death of a 
prisoner, there is a powerful strain on the judge's 
feelings, and any apparent desire to play a trick 
upon him, to place him in a false position, to mis- 
lead him if possible, to lead him to do or neglect 
to do something which might afifect the life of the 
prisoner-, places upon him a powerful restraint, and 

may possibly mislead him ; and if the judge should 
be so misled a man who deserved conviction might 
escape, or an innocent man be convicted which would 
be still more serious. It is the duty of a high-minded 
advocate to assist the court, to discharge his duty to 
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his client within the law and no more. There are 
some gentlemen at the bar, I hope, many of them, 
preparing themselves to perform the high functions 
which we discharge, and it is only by firmly up- 
holding the honor and dignity of the bar that we 
can hope to see worthy successors following in our 
footsteps. So far as I am concerned I shall be 
unflinching in the discharge of this duty. Mr. 
Swanwick has not only been guilty of gross mis- 
conduct in his refusal to cross-examine under the 
pretence that he could not further safely do it ; not 
only was there an attempt to place the judge in 
the difficult position which I have indicated, but in 
throwing down the piece of paper on the table of 
the court, and neglecting to bring sharply before 
the judge viva voce the points he considered favor- 
able to the prisoner, he neglected to discharge a 
most important duty to his client and the court. 
It was possible that those points might through 
this neglect have been overlooked. Had that trick 
succeeded, as tiick we must regard it, an appeal 
might have been made to the Executive to remit 
the punishment inflicted on the prisoner, which 
may or may not be deserved, but I express no 
opinion on that point. The greatest peril to the 
prisoner and the court might have been caused by 
Mr. Swanwick's conduct on this occasion. Painful 
as the matter is to me, painful as it undoubtedly is 
to the court to inflict punishment upon any officer 
or minister, of this court within the range of our 
jurisdiction, it is clear we must not fail in the dis- 
charge of our duties and inflict punishment in this 
instance. Then we have the observations ad- 
dressed by him to the jury, which seem to me to 
be only part of the same course of deliberate mis- 
conduct, deliberate and contemptuous disregard of 
his duty towards the court. My attention has been 
very properly drawn to the details of his ad- 
dress to the jury. He told the jury that in conse- 
quence of some remark of the learned judge, he 
found himself compelled not to cross-examine any 
further, and that if he had continued the cross- 
examination very material evidence might have 
come out. Now that embodies two things, first a 
charge of corrupt and improper feeling on the part 
of the judge, and no one who knows my brother 
Harding's constant anxiety to discharge his duty 



faithfully, would believe for a moment that he could 
be actuated by any animus against a man whom 
he had probably never seen before in his life. This 
observation embodies also another attempt to act 
trickily with the court. It was a statement to the 
jury that there was matter behind, that the whole 
matter was not before them, and they were not in 
a position to determine the case. No advocate has 
ever been allowed in any court of law within my 
observation or reading to attempt a trick of that 
kind ; if it ever has been resorted to, I can only 
say it is one of the lowest arts of advocacy, and 
should meet with the immediate and severe punish- 
ment of the judge. It places the judge in a false 
position, for if he condemns it severely, a feeling 
might arise in the minds of persons unaccustomed 
to the proceedings of courts, that the judge was 
not dealing with perfect impartiality towards the 
prisoner. I have only to add that we order 
Frederick Ffoulkes Swanwick to be suspended from 
practice in all its forms and every capacity in this 
court until further or other order. If he wishes 
to be restored to his status in the exercise of his 
profession he must come here and make a proper 
submission, and make his conduct clear in the 
future. What punishment by way of fixed sus- 
pension we may inflict upon him, is a matter for 
the future. No application will be taken notice of 
unless served in proper form, on the Grown Law 
Officers. This order is to be sent to all courts in 
the colony. 

This suspension extends not only to appearing in 
court, but to the exercise of any function as a minis- 
ter of the court, even to the giving of advice ; it ex- 
tends to his extinction as an officer or minister of the 
court. The public must take notice of this judgment. 

Harding, J. : — It is unnecessary for me to add 
anything to the judgment which has just been 
delivered, my opinion upon the subject having been 
freely expressed as the occasions arose, therefore I 
do not think it necessary to reiterate them. I still 
continue of the opinion I have already expressed 
and agree with the judgment already delivered. 

Pbing, J. : — I agree with all the remarks of the 
learned Chief Justice, and it is unnecessary for me 
to add anything to them. 



END OF VOL. 1., PART I. 
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FULL CaURT. 

April 4th, 1882. 

CORT«BT V, CHIPPBNDALI. 

Statute of Frauds, 

The words ** value received" in an agreement required 
to be in writing by the Statute of Frauds, are not a 
snfficient statement of the consideration within the pro- 
visions of that Statute. 

An appeal by waj of spocial case from the decision 
of Mr. District Court Judge Blake. The action 
was brought before the said judge and a jury of 
four at Gympie, in an agreement as follows: — 
" Memorandum of agreement made this fifteenth 
day of April, 1881, between William Chippendale 
of Bunya Creek, near Gympie, in the colony of 
Queensland, and James Corley of the same place, 
witnesseth the said William Chippendale hereby 
a^ees to sell and tiie said James Corley hereby 
agrees to buy all the silky oak timber on the said 
William Chippendale's land for value received and 
the said William Chippendale hereby agrees to 
give tlie said James Corley a road tlu*ough the 
said William Chippendale's land for to saw the 
timber." This agreement was signed by William 
Chippendale, and witnessed. The defendant set 
up by way of defence no consideration. Statute 
of Frauds, and no breach. The plaintiff's evi- 
dence went to show that he was living on the 
land, and that he was to have the silky oak tim- 
ber,-and the defendant the crops. The plaintiff had 
cut three trees before he got notice not to remove 
timber or trespass. At the close of the plaintiff's 
case, counsel for defendant applied for a nonsuit 
on these grounds: — (1) The agreement sued on 
did not satisfy the requirements of the Statute 
of Frauds, and no agreement was shewn upon the 
evidence, legal or sufficient, with reference to the 
Statute of Frauds, because in memorandum of 
agreement put in evidence there is no sufficient 
statement .of consideration. (2) That the real 
agreement was not reduced into writing. The 
judge refused to nonsuit, and at the close tt the 
defendant's case, submitted the following ques- 
tions to the juiy, and received answers as below. 

(1). Was there any consideration for the promise to 
give the plaintiff the timber ? f es, 



(2). If so, what was it? For plaintiff's interest in the 
crops and farm. 

(3). Was the promise procured bj misrepresentation? 
No. 

(4). Was there any breach of it ? Tes, with a conditional 
waiver, followed by another breach. 

(5). What damages? £100. 

There were several questions left for the 
opinion of the Full Court, the first of which, only, 
is material, viz. : — Ought the learned judge to 
have nonsuited the plaintiff? 

Griffith, Q.C, and RutUdge, appeared for the 
appellant; Cooper, A,G,, and Power, for t^e 
respondent 

Griffith, Q.C, submitted that the whole agree- 
ment between the parties was not in writing, that 
the consideration must be stated, and the jury 
found that the real consideration was the giving 
up of an interest in land. The only statement of 
consideration in the alleged agreement, were the 
words " value received," and those words he con- 
tended were not a sufficient statement of the con- 
sideration within the provisions of the Statute 
of Frauds, and in support of his argument, he 
cited the following cases: — Kelly v, Webster, 21 
LJ., C.P., 163 ; Acehal v. Levy, 10 Bing,, 376, 
He was then stopped by the court. Pring, J., 
referred to the case of Marshall v. Green, L.E,, 1 
C.P,D., 36. 

The Attorney-General contended that the 
agreement had been fully preformed by the re- 
spondent and partly by the appellant, that posses- 
sion of the farm was given up by the respondent, 
who, while in possession, had planted 16 acres 
with com, and that the giving up of the crops was 
the true consideration, and that it was per- 
formed ; and further, he was allowed to go on to 
the appellant's land and take some of the silky 
oaks which were cut after the contract, and the 
cutting of them could only have been referable 
to the contract, and in support of his argument, 
he cited the following cases: — Coles v. Pil king- 
ton, L.E., 19 Eg., 175 ; Alderson v. Maddison, 
L.R., 7 Q,B,D,, 74' As to whether the words 
" value received " were a sufficient statement of 
the consideration, he submitted that there was 
no case on the words, but tliat the words meant 
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^^ for a valuable consideration," and he cit^d 
Bate man v. Phillips, 15 East, 270 ; and Ash- 
croft V. Morain, ^ M. d: G. 4^4, where the words 
" moderate terms " were held to be a sufficient 
statement of the consideration with parol evi- 
dence to explain them. 

Grifflthy Q.C., in reply submitted that the acts 
relied upon as part, performance must be of such 
a nature as to be distinctly and exclusively refer- 
able to a contract, and that the cutting of the 
trees in this case were just as probably referaUe 
to the license to cut them contained in the so- 
called written agreement as to the alleged agree- 
ment set up by the respondent. The point as to 
giving up possession, was answered by Kelly v. 
Websfrr. He referred to Lord Cran worth's judg- 
ment in Caton v. Caton, L.R. 1 Ch., 127, 

Lillet, C.J. : — Looking at the agreement, I 
think it is clearly an agreement relating to the 
sale of an interest in land, and that the writing 
does not set out the actual agreement between 
the parties ; that being so, the question arises and 
it seems to me that the acts relied upon are en- 
tirely consistent with a leave and license to take 
timber. Therefore, upon both points, I think the 
learned judge ought to have nonsuited the plain- 
tiff. It is not necessary taking the view we do 
to answer the other question. The first disposes 
of the whole matter. 

Harding, J. : — I think the first question ought 
to be answered in the affirmative; and I do not 
see anv necessitv to consider anvtbing further. 

Pring, J. : — I am of the same opinion. 

Appeal allowed with costs; nonsuit to be 
entered in the court below. 

Solicitors for appellant, Wilson 41s Wilson, 
agents for Toter, Gympie. 

Solicitor for respondent, Chambers, agent for 
Power, Gympie. 



May 9th, 1882. 

Re SWANWICK. 

Swanwick appeared before the Full Court, and 
after making a full and ample apology to the 
court, and assuring it that no disrespect was in- 
tended, and promising that in future the judges 



would have no cause to complain of his conduct, 
his suspension was removed. Their Honors 
addcessed him as follows. 

LiLLBT, C.J. : — Assuming your conduct, Mr. 
Swanwick, to have been such as to justify the 
complaint of the learned judge, I could make no 
furtlier or other observation than I did on the 
occasion of your suspension at the last sitting of 
t)ie Full Court. I have had occasion before to 
sav that tlie judges leave their position and repu- 
tation, their honor and their dignity, to the pro- 
tection of the public opinion of the colony. We 
rarely complain of anything like mere personal 
disrespect, but we have a trust committed to our 
hands which we must by no means suffer to be 
broken in upon or perverted. We have only one 
desire, which is, that we may be enabled to dis- 
charge our functions before the whole worid with- 
out fear, and without any influence or interrup- 
tion *that may bring disaster on anyone who has 
to appear before us. I will leave your explana- 
tion to the world — ^you shall have the full benefit 
of it. I will make no analysis of it, but leave it 
entirely to the judgment of your fellow colonists. 
If they are satisfied, I shall be satisfied, and I 
am sure my brother judges will make no com- 
plaint in the matter. Probably what has hap- 
pened vf\\\ not do you any veiy serious harm if 
you hereafter conform your conduct to the honor- 
able traditions of the noble profession to which 
you have been admitted. I am perfectly aware 
— and my brother judges have long been aware 
— of all the trials of temper and of all the diffi- 
culties that meet the advocate in the fearless dis- 
charge of his duty, and I am sure not one <^ us 
would be willing to do anything that would take 
away from the advocate his courage or deprive 
his client of the full exercise of his skill. In my 
experience, I have never found any advantage 
accrue from trying the patience of a judge. It is 
far wiser to allow the proceedings of the court 
to go on with calmness and dignity. The skUled 
advocate needs no resort to trickery. The art of 
the advocate is one of the highest and noblest in 
the liands of a master, and the greatest masters 
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have been those who have been courteous towards 
judges, who have listened to them with patience 
and courtesy, and who would be the last to resort 
to anything like insult or personal disrespect 
towards liiem. I hope your submission is as sin- 
cere as I am bound to say it is ample. I believe 
every member of the bench has entertained to- 
wards you the kindliest feelings, indeed towards 
every member of the bar our feelings are of the 
kindest, and we shall ever feel a strong desire to 
see a reputable, dignified, and able bar before us, 
the more able the better. For myself and my 
brother judges I can only say, that we are not at 
all jealous of the high ability of the advocate, or 
of the public reputation he may attain by the 
exercise of his skill. To me it is one of the most 
agreeable things in the world to see a case 
handled with skill and eloquence. For the f ut\u*e 
we can only have the guarantee of your own ex- 
pression of contrition and resolve, I hope^ of 
amendment. You will receive the same courtesy 
which has always been extended to you by every 
member of the bench. Nothing that has hap- 
pened will I am sure affect our minds unfavorably 
towards you; your clients will not suffer in any 
respect from any mistake you have made in your 
conduct in your profession. Whatever disputes 
or differences may exist between you and your 
brethren at the bar we know nothing of, and will 
not interfere with, unless they involve profes- 
sional misconduct, and call for condemnation. 
So long as you exercise your functions under the 
statute passed by the Legislature you will be 
entitled to our support. No combination for the 
purpose of defeating that statute will receive our 
countenance, but, on the other hand, will receive 
our oondenmation, and punishment if it be so ex- 
hibited as to justify punishment. Your suspension 
no doubt has visited you with severe punishment. 
Had you not fully submitted yourself to the court 
it would probably have been of a different 
character and more severe. It should be known 
that we have the power of removal as well as 
suspension, and that that power will be exercised 
if necessary. Your suspension is removed. 



Harding, J. : — I agree with the remarks of The 
Chief Justice, and find it unnecessary to reiterate 
them. Possibly it may be advantageous to ex- 
plain my opinion upon a certain part of the case, 
independently and incidentally. It has been 
suggested that observations could be made at the 
bar wliich might have the effect of prejudicing 
the judge — I think it is not so. The making of 
an observation before a judge which might pre- 
judice him outside as a man, would have a 
different effect upon him sitting as a judge, know- 
ing that he is exercising an important office. The 
only way in which such remarks could have any 
effect, would be by causing an over caution. But 
the moment observations are made which tend 
to prejudice the office of the judge, it is, I think, 
his duty to deal with it at once. Another matter 
which has been referred to, is the recent step 
taken by the Legislature amalgamating the two 
branches of the profession. Until that Act be- 
came law, no one was more strenuously opposed 
to the principle than myself, but since the Act 
passed, I am not here to express any opinion upon 
the matter but to carry out the desire and enact- 
ment of the Legislature, and were I at the Bar, 
I should consider it my duty to bow to the enacU 
ment, and not only to respect the law and to 
carry it out, but also to respect those who took 
advantage of it. The points which came before 
this court in the case of Reg, v, Byrne, came 
before it at the request of Mr. Swan wick, and 
though I felt that no miscarriage of justice had 
taken place in that case, I reserved them for the 
consideration of this court as I am bound to do 
at the request of counsel whatever my opinion 
upon it may be. It must not be undei^stood that 
I feel it necessary to come to this coiut tor its 
assistance in matters of this kind, but shall deal 
with them, should the necessity arise, myself. 

pRiNG, J., concurred. 

Suspension removed accoixiingly. 
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Lillet, C.J. May 9th, 1882. 

BULLBN V. SOUTH NEW SOBALAND GOIjD MINING 
COMPANY, (lIMITBD). 

Ihe Companies Act 1863 — Forfeiture — Waiver — 

Acquiescence, 

This case was heard before His Honor The Chief 
Justice, without a jury, on the 17th and 18tli 
of April last, when judgment was reserved. 

The Attorney- General and Noel, for the plaintiff; 
Griffitlif Q. C, and Sheridan, for the defendants. 

Cases quoted : — Blyth v. Dennett, 22 L,J , C.L., 
79 ; Knight's case, L. R. 2 Ck. 321 ; Woollaston's 
case, 4 DeG. <£ J., 437 ; Webster's case, 32 L,J., 
Ch, 135 ; Pordagev. Cole, Williams Saunders, Edit. 
1871, 552; Edit, 1844, 323; Moore v. Rawlins, 6 
C.B., N.8,, 289; Carr i\ London (^ N.W. By Co., 
L,R. 10, C.P. 307; Fickard v. Sears, 6 A. d E., 
469 ; Phillips v. Jones, 15 Q,B. 859. 

The facts appear sufficiently from the judgment. 

Lillet, C.J. : — This action is brought for the 
recovery of 1,800 shares, or, in the alternative, for 
the value of the shares, alleged to have been the 
property of the plaintiff, and to have been im- 
properly forfeited and sold by the defendant 
company. The nature of the relief asked for and 
the precise form of the pleadings are immaterial, 
as the parties agreed that all the facts were before 
mc, and that the case might be decided without 
regard to mere technical form in these particulars. 
The case was placed before me with candour, 
and argued ably on both sides. The plaintiff was 
one of the original members of the company, and 
liis name remained on the register of sliareholders 
until the 9tli October, 1880, when the shares 
were put up for sale by the company and pur- 
chased for their own use. Subsequently the 
shares were allotted amongst the defendant share- 
holders, except Cowell, who purchased from the 
executors of an original allottee. The plaintiff 
had been frequently unable to pay calls upon 
his shai'es, but in June, 1880, there were none 
unpaid. On the 29th June, 1880, anotlier call 
was made. Tiiese calls have never been paid. It 
is for the non-paymet of them the defendants 



allege the shares were properly forfeited and sold 
In respect of each of these calls the defendants 
contend there was a forfeiture of the shares under 
their Article of Association No. 17, which pre- 
scribes that " any shares upon which a call shall 
at the expiration of fourteen days after the day 
appointed for its payment be unpaid shall there- 
upon be forfeited without any resolution of direc- 
tors or other proceeding." The plaintiff, how- 
ever, contends that it is essential to the forfeiture, 
under the same article 17, that ''the share or 
shares when forfeited shall be sold by puUic auc- 
tion not less than twenty-one nor more than 
twenty-eight days from the day of forfeiture," and 
that as the sale of the 9th October was too late 
if made on the June call and too early if made on 
the August call the forfeiture and sale were void. 
The defendants' reply is that the time of the sale 
did not constitute a condition precedent to nor 
was it of the essence of the forfeiture, that it re- 
lated entirely to an act to be done subsequent t4> 
a forfeiture and could only possibly entitle the 
plaintiff to damages if he had sustained any by 
the irregular conduct of the defendants in regard 
to the time of sale. The plaintiff rejoins that the 
defendants, by their breach of tlie regulation in 
this respect, deprived him of his right to redeem 
under article 18, which declares that ''notwith- 
standing anytliing hereinbefore contained, any 
person, a share or shares belonging to whom shall 
have been forfeited as aforesaid, shall be entitled 
at any time up to one hour before the advertised 
time for the sale of the shares to redeem the said 
shares, by payment of calls, kc., &c., and he sliall 
thereupon be entitled to the shares as if the for- 
feiture had not been incurred," &c., kc. Our first 
step must be to place a correct construction upon 
articles 17 and 18 in relation to f<Hieiture. The 
cases cited by defendants' counsel afford no aid 
on this branch of the discussion; they were all 
decided on articles forfeiting the sliares to tiie use 
of the company, or declaring tliat when forfeited 
the shares sliould become the property of the com- 
f>any, but containing no right of redemption by 
the defaulting shareholder. The true interpreter 
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tion of the articles 17 and 18 in this case appears 
to be that there was in respect of the first and 
second calls a forfeiture by each non-payment 
ipso factOf but not an absolute forfeiture; it is 
merely for securing the payment of the calls, with 
a power of sale also for that purpose. The share- 
liolder's interest is not extinguished, but he is 
entitled to the surplus of the sale moneys after 
payaient of the ci^ls and expenses. This being 
80, the English cases cited by defendants' counsel 
with a view to show that irregularities or 
omissions by the company subsequent to a forfei- 
tare do not affect or inyalidate it, are inapplicable 
to the circumstances of tliis case, or at least afford 
no lielp towards its decision, because, as I have 
shown, in those cases the shareholder had by the 
forfeiture cecused to have any interest in the 
shares. Any omission subsequent to forfeiture 
was, therefore, immaterial. By article 21 the 
company has a lien on the shares for any calls 
due to them from the shareholder. The calls 
under the combined articles become a specialty 
debt, to be realised by sale or sued for by action. 
The nearest analogy to the position of the com- 
pany and a defaulting shareholder would be that 
of a mortgagor and mortgagee, witli a power of 
sale. The forfeiture of the estate for non-per- 
fomiance of the condition of payment, with power 
of sale also on default, each of them for securing 
the payment of the debt. The articles constitute 
a specialty contract beween the sliareholders and 
Uie company, and the power of sale must be 
exercised in pursuance of its express terms. 
(Bronard v. Dumaresque, 2 Mo(T, P,C,, 457.) I 
have shewn tliat the sale was not within the terms 
of the power in respect of either of the forfeitures. 
The result is that though the forfeitures might be 
subsisting even now, the right to redeem has not 
passed away from the plaintiff, the sale was un- 
lawful and Yoid, and he is entitled to have his 
sliares back on pajmfient of the calls, or to have 
damages for the loss of thom. The plaintiff how- 
ever, has further urged that there was a waiver 
of the forfeitures. I think the evidence suffi- 
ciently establishes this contention. The follow- 



ing facts induce me to accept this conclusion : — 
The defendants did not proceed to sale in due 
course under the articles ; they retained the plain- 
tiff's name on the register of shareholders, and, 
of course, his liability as a shareholder to the com- 
pany and others; they required payment of the 
first and second calls, and of a third call made in 
September, upon which the defendants do not 
found any defence; and on the 1st October they 
passed a formal resolution that the shares of the 
plaintiff be forfeited. Up to that time, which is 
after all the calls and fbrfeitures, it is clear there 
was no intention to pursue the forfeiture, or to 
regard the shares as forfeited. The plaintiff had 
been many times in arrear, and had afterwards 
paid up his calls. The course of dealing with 
him by the company was a succession of waivers 
of these forfeitures. Tlie concern was a 
struggling one without profits, and anxious pn>> 
bably to retain such contributors as it liad, and 
not to drive them away. On the 26th July, they 
threatened him with legal proceedings for the re- 
covery of the calls. There can be no mistake 
about the meaning of this language; it does not 
mean forfeiture and sale of his shares, but merely 
that he will be sued for his debt to the company. 
Moreover, on the 8th November, the company re- 
solved that for the futiu^ the directors strictly 
adhere to the articles. This indicates that the 
course of dealing had been not to press these 
forfeitures, and the sudden return to strictness 
arose doubtless from the show of gold which had 
been discovered in the adjoining Golden Crown 
claim. It was then probably of less consequence 
to have so many contributors, and so the com- 
pany allotted the plaintiff's shares among their 
shareholders. The coippany had an undoubted 
right to waive these forfeitures if they thought it 
was to their advantage to do so. (See Moore v. 
Rawlins J 6 C.B.N.S,, 289, and the cases cited in 
argument in WebsUr^s case, 32 L.J., N.S., Ch. 
135.) Both upon the law and the fact, the plain- 
tiff is entitled to recover, unless the defendants 
have proved tlieir contention, that he acquiesced 
in the forfeiture and unauthorised sale, or that he 
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18 by his conduct estopped from asserting his 
right to redeem or to complain of the wrongful 
sale. So far as the forfeitures are relied on I 
think neither the plaintiff nor the defendants re- 
garded their shares as actually forfeited until the 
resolution of the Ist October. There is no evi- 
dence that the plaintiff had either knowledge or 
notice of that resolution. He knew that the 
shares were to be sold on the 9th October, and 
he did not protest; but then he knew, also, that 
the sale would be irregular and invalid, and he 
was not then in a position either to redeem or 
take proceedings to restrain the sale. He was 
well acquainted with the articles. He knew also 
that after the sale the shares remained in the 
hands of the company. Unless there was some- 
tliing in his conduct between that date and the 
8th November, or subsequently, which amounted 
to acquiescence or estopped him, I see no other 
evidence that can fairly be regarded in that light 
or have that effect. By that time the company 
liad removed his name from the register of share- 
holders, and in the meantime he was making 
efforts among friendly shareholders, and borrow- 
ing money, to get his shares back. He would 
have accepted a portion back, in fact, he was 
willing to compromise, but a man may be ready 
to give up a portion of his right without assent- 
ing to the title of his opponent to deprive him of 
it. The defendants allotted the shares amongst 
themselves on the 8th November, and on the 
15th January, 1881, he, through his solicitor, 
claimed his right to redeem. He sued in the 
District Court, but the proceedings seem to have 
fallen Uirough, and then he began this action. 
The time relied upon to establish acquiescence is, 
at the most, two months; but during that period 
he was in fact not quiescent, but was busily trying 
to get his sliares back, and some of the defend- 
ants had in fact offered to return him or give him 
shares. He liad claimed to be interested in the 
proceedings of the 9th November, in the matter of 
his shares, and he afterwards refused to purchase 
600 shares at a low price because " he had given 
his word to the chairman to pay what he owed 
on his own." I can see nothing in his conduct 



towards either the company or the defendants, 
who beteame allottees of his shares, which amounts 
to acquiescence, or estops him from maintaining 
his rights. As to the defendant Cowell, there is 
no evidence that the plaintiff either knew him or 
did, or omitted to do, anything towards him 
which could mislead him, or induce him, to be- 
lieve he had abandoned his daim. There is no 
evidence to justify me in holding that the plain- 
tiff, either by act or omission, was guilty of cul- 
pable negligence or of anything to estop him 
from recovering what he has lost. My judgment 
is that the plaintiff is entitled to redeem or to 
have damages for the loss of his shares. Should 
he elect not to redeem but to take the damages, 
I assess the value of his shares at the time of 
the trial at 3s. 6d. per share, which will give him 
£315. I am looking solely at the circumstances 
before me, and not laying down any fixed 
measure of damage applicable to all future cases 
of this kind. Had an actual tender of arrears 
been made in Januaiy, 1881, the measure of 
damage woidd probably have been the highest 
price of the shares between that time and the 
date of the trial, that is £2 per share. I desire 
to add that not one of the defendants is in the 
position of a protected purchaser from the com- 
pany under article 19. If he is, there is no evi- 
dence before me of the facts essential to his pro- 
tection. There will be a declaration, if he elect 
to redeem, that the forfeiture was waived, that 
the sale was void, that the plaintiff is entitled to 
redeem, that the shares be transferred to him, 
that an account t>f profits be taken since June, 
1880, and that the defendants pay them to the 
plaintiff, the defendant company being allowed 
to set off the calls due from plaintiff. Further 
consideration and leave to apply. If he elect to 
take the damagi^s, judgment for plaintiff for 
X315. The plaintiff will have his costs. 

Solicitor for plaintiff, Chambers^ agent for 
Power, Gympie. 

Solicitors for defendants, WUaon ds Wilson, 
agents for Totcr, Gympie. 
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SOUTHERN DISTRICT COURT. 



May 15th, 1882. 

KRSKINS AND OTHBRB V. BBRCUN AND ANOTHBB. 

This was an action heard before Mr. Deputy 
Judge Chubb, at the last sittings of the Southern 
District Court at Ipswich, when judgment was 
reserved. 

His Honor delivered the following judgment in 
Chambers : — 

This was an action for wrongfully entering 
upon and evicting the plaintiffs from a coal mine, 
of which they alleged they were in possession, 
under and by virtue of an agreement with the 
defendants, and for conversion of the plaintiffs' 
goods, to wit, slack coal, and for detention of the 
plaintiffs' goods, to wit, mining tools and coal 
waggons. , 

The defendants denied the eviction of the plain- 
tiffs, and they alleged that the agreement had 
been rescinded; that they lawfully entered; that 
the agreement only amounted to a revocable 
license which they had revoked, and they denied 
the conversion and detention alleged. 

Bv way of cross action, the defendants setoff 
a claim for damages arising out of the agreement, 

as follows: — 

1. That the plaintiffs had improperly worked the seam 
of coal, and had negligently allowed ttie roof in parts of 
the mine to fall and choke the levels. 

2. That the plaintiffs had failed to keep the agreed 
nomber of miners at work, whereby the quantity of coal 
raised was less than should have been raised under the 
Agreement 

The case was tried before me and a jury of four 
at Ipswich, on 27th April last, Mr. Lilley ap- 
pearing for the plaintiffs, and Messrs. Chubb and 
Cardew for the defendants. 

Mr. Cardew submitted that the court had no 
jurisdiction, as the question of title of land arose. 
I reserved my decision on this point. The agree- 
ment upon which the plaintiffs relied was in 
writing, dated the 2nd July, 1881, and the 
material portions of it are as follows : — '^ We 
Denia Bergin and George Hunt do hereby agree 
to lease all those seams of coal contained in 21 
chains by a line bearing east and west to a creek 



called the Bundamba Creek, west by east to a 
peg numbered 15, being by measurement 21 
chains in length and no further, the same being a 
portion of 161, and by a line bearing north and 
^ south as the boundary of the outcrop of coal leads 
or takes its trend to from a peg marked 15 bear- 
ing south and bearing north 10 chains to a peg 
maricod 5. Tlie conditions are that we Denis 
Bergin and Greoi^ Hunt aforesaid agree to lease 
as aforesaid the whole of those seams of coal and 
no more contained in the land as specified above, 
and we Denis Bergin ad Groorge Hunt aforesaid 
do hereby agree and acknowledge that we have 
no right to those or any of those seams of coal 
we liave leased or rented to the said Peter 
Erskine during tlie currency of this lease, and we 
Denis Bergin and George Hunt do hereby agree 
to lease or rent all those seams of coal as men- 
tioned in the fore-part of this agreement for the 
term of seven years from the date hereof in con- 
ditions, that the said Peter Erskine and Sons pay 
to Denis Bei^n and George Hunt aforesaid, their 
heirs and assigns, or their authorised agents, for 
all coal raised to the surface from the miners or 
from the said mine or mines, and we Denis 
Bergin and George Hunt have leased the above 
seams of coal on condition that we Denis Bergin 
and Geoi^e Hunt do receive from the said Peter 
Erskine and Sons, at the rate of Is. per ton, for 
all coal raised from the mine or mines, the same 
to be paid at the end of two weeks from the date 
and the signing of this agreement. And the 
said Peter Erskine and Sons shall at all times 
during the currency of this agreement keep not 
less than ten woriting miners below for the pur- 
pose of raising coals to the surface, including their 
own family." 

At the close of the evidence Mr. Cardew sub- 
mitted the following points : — 

1. That the right to mine is an incorporeal right or 
hereditament, and can only be created by deed. 

2. That the agreement proved, not being a deed, only 
amounts to a license revocable at will by the grantor. 

He, however, conceded that if the plaintiffs 
had, on the face of the agreement, entered into 
possession of and laid out money on the property 
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the defendants could not revoke the license with- 
out compensating the plaintiffs for such expendi- 
ture! ; and he further contended that the plaintiffs 
were not entitled to recover for anything after the 
entry hy- defendants, which act was the revoca- 
tion of the license. 

After ailment I reserved tliese points, and in 
accordance with my request the jury found the 
facts specially in answer to questions put to them 
hy me. The findings of the jury were briefly as 

follow : — 

1. The defendants evicted the plaintiffs on the 13th or 
14th September, 1881. 

2. The Agreement had not been rescinded. 

3. The damages (or eviction, exclusive of money laid 
OQt on the property, were £159 19a. 9d. 

4. The defendants converted slack coal of the plaintiffs 
to the value of £8. 

6. The defendants detained the plaintiffs* mining tools. 
Damages for detention, £5. 

6. The plaintiffs laid out money on the property and 
improved it to the value of £20. 

7. The plaintiffs did not perform the condition as to 
the number of miners to be employed by them. 

8. That it waa physically impossible for them to do so 
for want of room. 

9. The defendants waived this condition. 

10. The plaintiffs did not improperly work the mine. 

On these findings the plaintiffs are entitled to 
a judgment for the three sums of <£8, £5, and 
£20, without question. Whether thej are en- 
titled to the £159 19s. 9d. depends upon the cor- 
rect solution of the point taken for the defen- 
dants — ^iiamely, that the agreement is no more 
tlian a revocable license. 

The nature of a license and its legal incidents 
are fully discussed and explained in the judgment 
of Baron Alderson, delivering the considered judg- 
ment of the Court of Exchequer in Woods v, 
LeadbUUr, I4 Z./., N.S., ExcK 161 ; 13 M. df- 
W., 838 : — His lordship observes, " that no in- 
corporeal inheritance affecting land can either be 
created or transferred otherwise than by deed is 
a proposition so well established that it would be 
mere pedantry to cite authorities in its support,'' 
and further, ''a mere license is revocable: but 
that which is called a license is often something 
more than a license ; it often comprises or is con- 
nected with a grant, and then tJie party who has 



given it cannot in general revoke it, so as to defeat 
his grant, to which it was incident. It may fur- 
ther be obsei-ved, tliat a license under seal (pro- 
vided it be a mere license) is as revocable as a 
license by parol : and on the other hand, a license 
by parol, coupled with a grant, is as irrevocable 
as a license by deed, provided only that the grant 
is of a nature capable of being made by parol. 
But where there is a license by parol coupled with 
a parol grant, or pretended grant, of something 
which is incapable of being granted otherwise 
than by deed, there the license is a mere license ; 
it is not an incident to a valid grant, and it is 
therefore revocable." 

If, however, the grant is good, the license be- 
comes irrevocable by the grantor, and he is 
estopped from defeating his own grant or act in 
the nature of a grant. No doubt a mere license 
to get coal, which does not oust the grantor of his 
own right to dig for coal in the same land, is a 
mere incorporeal right, and must be granted by 
deed. And a lease of incorporeal hereditaments, 
as a lease of a right of shooting, was always re- 
quired by law to be by deed, otherwise it is void. 
Bird V. Higginsony 6 A, d^ E., 82.} — " But a mine 
may be corporeal hereditament; for instance, if 
a mine be open and granted, tlie grant is of a cor- 
poreal hereditament." — Pre»ton. Now every grant 
necessarily contains a license commensurate witli 
the grant, and a lease for a term is a grant of an 
interest in land. The instrument in question in 
this case purports to be a lease of land — ^' coal 
strata" — ^for a term of seven years. It follows, 
therefore, if this instrument can be sustained as a 
valid lease it will amount to a grant of the coal 
for the period named containing necessarily a 
license to get and dispose of it, subject to the 
conditions of the lease; and the license then 
being incident to the grant is consequently irre- 
vocable by the grantor during the term. 

By the common law it was not required that a 
demise of land or any corporeal hereditament 

sliould be in writing. By our Statvte of Frauds 
and Limitations of 1867 y ss, 2 and 3, following 
the Imperial Statute*, all leases, estates, interests 
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of freehold, or terms of years, or any uncertain 
interest of, in, to, or out of any messuages, lands, 
tenements, or hereditaments not put into writing 
and signed by the parties so making the same, or 
their agents lawfully authorised by writing, shall 
have the force and effect of leases or estates at 
will only, except leases not exceeding the term of 
three years from the making thereof, whereupon 
the rent reserved to the landlord during such 
term shall amount unto two-thirds part at least of 
the full improved value of the thing demised. 

It has been popularly supposed here that leases 
exceeding the term of three years from the making 
thereof mast be by deed. This is an error, and 
arises from the fact that in England there is a 
statute— the Act 8 & 9 Vict., c. 106—8. 8 of which 
enacte that leases required by law to be in writing 
of any tenements or hereditaments made after 1st 
October, 1845, shall be void, unless made by 
deed. This statute is frequently quoted in the 
text books, and has been taken for granted to 
have been adopted here, but we have not yet got 
it, and the law of this colony therefore does not 
require leases to be by deed. The present instru- 
ment, therefore, satisfies our statute, being in 
writing, and signed by the parties making the 
same. 

Next, as to its form. Whether a particular 
instrument is a lease or a license does not depend 
upon the mere wording of it. The intention of 
the parties and the nature of the transaction must 
also be looked at. It may be remarked that the 
form of this instrument is not that of a license, 
and the words " lease," '* leased," ** rented,** 
and *' mine,*' occur more than once. In Bacon's 
" Abridgment Tit. Leases, K," it is said : " What- 
ever words are sufficient to explain the intention 
of the parties, that the one shall divest himself 
of the possession and the other come into it for 
such a determined time, such words, whether they 
ran in the form of a license, covenant, or agree- 
ment, will in construction of law amount to a 
lease." It was not proved that the land con- 
taining the coal seams was under the provisions 
of the Real Property Act of 1861, consequently 



section 62 of this Act, which requires all leases 
for a term exceeding three years, to be in form E 
of the schedule to that Act has no application. 
Lord Cairns says that a mineral lease differs 
from other leases, and defines it thus : " A mineral 
lease is really, when properly considered, a sale 
out and out of a portion of land. It is liberty 
given to a particular individual for a specific 
length of time to go into and under the land and 
get certain things there if he can find them, and 
to take them away just as if he had bought so 
much of the soil." Gowan v, Christie^ LM.^ 2 
Sc. Appeals^ p, 284, Now I think that the instru- 
ment in question comes within these definitions, 
and is a lease and not a mere license. . The sub- 
ject matter — namely, certain defined and described 
seams of coal — is ascertained; the defendants 
divest themselves of the possession and exclude 
themselves from the right to work them during 
the currency of the lease ; the plaintiffs come into 
possession; the term — ^namely, seven years — is 
determined ; and the rent, which here takes the 
shape of royalty, fixed — upon the basis of which 
the plaintiffs are expressly authorised to raise and 
make sale of the coal. It was furthermore estab- 
lished by the evidence that at the date of the 
agreement the mine was open and being worked. 

I hold therefore that the instrument is in legal 
effect a demise of a mine, though not under seal yet 
valid according to the law of this colony— or, in 
other words, a grant of the coal for seven years, 
with a license co-extensive with the grant and inci- 
dent thereto, to work the seams and dispose of the 
coal during the term irrevocable by the defendants. 
This being so, the eviction of the plaintiffs by the 
defendants was wrongful, and the plaintiffs are 
entitled to the damages awarded by the jury 
therefor. The remaining question to be decided 
is that of jurisdiction. I am of opinion that no 
question of title arises, or could arise. The 
plaintiffs and defendants were lessors and lessees 
respectively; each party was estopped from de- 
nying the position of the other. If the defendants 
had a right to revoke, their entry was lawful ; if 
not, they were trespassers. 
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Judgment will therefore be entered for the 
plaintiffs for the several amounts found by the 
jury, making in the aggregate £192 19s. 9d. 

On the issues raised by the defendants* cross 
action there will also be judgment for the plain- 
tiffSi the jury having found against the defendants 
on all of them. 

The plaintiffs will have their costs, and as this 
was a case of some importance, and occupied 
the whole day, I increase the fee of the plain- 
tiff's counsel to £10 10s. and I certify for five 
witnesses. 

Solicitor for plaintiffs, O^SuHivan^ Ipswich. 

Solicitors for defendants, FoxUm d Cardew^ 
Ipswich. 
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Real Propevty Act of 1861, section 62 ; and the 
Real Property Act of 1877, sections 18 and 31. 

H. leased land under the Real Property Acts of 1861 
and 1877 to C, for upwards of three years by means of a 
lease not in form E of the schedule to the Act of 1861. 

Held, that such lease was void under section 62 of the 
Act of 1861, but that C having entered and paid rent 
under the void lease he became a tenant from year to year 
and that such tenancy was a demise within the meaning 
of section 81 of the Act of 1877. 

O'Shea v. Peters ^ commented upon, 

This action, involving an important question 
under the Real Property Act, was tried at the last 
Civil Sittings of the District Court at Brisbane, 
before Mr. Deputy Judge Chubb, on the 4th May, 
when judgment was reserved. 

The facts sufficiently appear from the judgment 
delivered to«day. 

In this action, which was tried before me at 
Brisbane on the 4th instant, the plaintiff sought 
to recover from the defendant £182 17s. 3d. for 
rent and damages for non-repair of buildings let 
to the defendant and for non-payment of Divi- 
sional Board rates due upon the property. The 
defence set up was — 

1. That the property was demised property under the 
provisions of the Real Property Acts; that the defend- 
ant had paid rent up to the 20th November, 1880, and 
had performed the covenants as to payment of rent, re- 
pair, &Q., up to the 15th May. 1880, on which date the 



buildings were destroyed by fire without any default on 
the part of the defendant ; that the plaintiff had not re- 
instated the buildings, and that the defendant was by 
section 31 of the Act of 1677, consequently relieved from 
the payment of rent and performance of covenants to 
repair. 

2. That the premises were used in a tenanilike and 
proper manner. 

Having considered the evidence, I find the facts 

to be as follow : — 

1. An instrument in writing, which amounts to a lease, 
was made and signed by the plaintiff and defendant on 
the 20th August. 1876, by which the plaintiff let to the 
defendant the premises therein described for the term of 
five years from that date at a rental of £30 a year, paya- 
ble quarterly in advance ; and the defendant thereby 
agreed to keep the fences and buildings in good and proper 
repair, and to pay any taxes levied on the land by the 
government or any municipal body. 

2. The premises demised are -under the provisions of the 

Beal Property Acts. 

3. The lease is not in form £ of the schedule to the Beal 

Property Act of 1861, as required by section 52 of that 
Act. 

4. The defendant entered into possession under the 
lease, and occupied up to September, 1880, and paid rent 
up to the 20th November, 1880. 

5. The amount of rent unpaid is £22 10s. 

6. The buildings were destroyed by fire on the 15th 
May, 1880, without any default on the part of the 
defendant. 

7. The value of the buildings so destroyed is £80. 

8. At the expiration of the lease there were no build- 
ings on the land, and the fences were not in good repair. 

0. The cost of repairing the fences is £10. 

10. The defendant did not use the premises in an un- 
tenantlike and improper manner. 

11. Ihe rates due on the property are £2 Ss. 8d., and 
have been demanded by the Divisional Board, but not 
paid by the plaintiff. 

The first question to be determined is — <* What 
is the nature of the contract in this case ? " 

It was contended by Mr. Butledge for the 
plaintiff that not being in form E, and being for 
a term exceeding three years, it was absolutely 
void as a lease, but that the defendant having 
entered into possession under it, he became a 
tenant from year to year upon the terms of the 
void lease so far as they were applicable to a 
yearly tenancy. That, as this tenancy was created 
by operation of law by the entry and payment of 
rent, and not by the contract of the parties, it was 
not a demise, and the property was not demised 
under the Act within the meaning of section 81 
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of the Act of 1877 ; consequently the defendant 
was not relieved by that section, but, on the con- 
trary, was bound by implied covenants to rebuild 
the premises and to pay the rent also. Mr. But- 
ledge cited a case O'Sliea v, Peters^ decided in 
this court in December, 1880, by Judge Paul 
(which I wiU refer to presently) in support of his 
contention. It was not disputed by the defendant's 
counsel, Mr. Lilley, that the instrument was a 
void lease, but he argued it was only void <* at 
law," and that it operated as an agreement for a 
lease, which equity would enforce by a decree for 
specific performance, and that as the rules of law 
declared by the Judicature Act were in force in 
this court, I could treat the instrument as if it had 
been actually reformed by a Court of Equity into 
a lease conformable with section 52 of the Beal 
Property Act of 1861 and form E of the schedule, 
in which case, of course, the defendant would 
necessarily be relieved by section 81 of the Act of 
1877. In addition, he contended that if the de- 
fendant were a tenant from year to year, the 
implied covenants to pay rent and taxes and keep 
in repair were in like manner suspended by section 
81, until the landlord had reinstated the buildings 
destroyed by the fire. 

Now, whether leases of Und under the Acts for 
terms exceeding three years are absolutely null 
and void, if they are not in the prescribed form, 
or whether they possess any legal value, and if 
any, what, is a question the determination of 
which depends on the scope and object of the 
enactment itself. No universal rule can be laid 
down for the construction of statutes as to 
whether mandatory enactments shall be considered 
directory only or obligatory with an applied nulli- 
fication for disobedience. Maxwell on Statutes, 
831. Section 52 of the principal Act, enacts that 
when land is intended to be leased for any term 
exceeding three years ** the proprietor shall exe- 
cute a lease in form E of the schedule." It is to 
be observed that the section contains no negative 
words declaring the consequences of non-compli- 
ance with the mandate. In Liverpool Borough 
Bank V. Turner, 30 L.J., N.S,, Ch. 379, it was 



held that the formalities prescribed by the Mer- 
chant Shipping Act of 1854 for the transfer of 
ships were imperative, although there were no 
negative words as in earlier and repealed Act 
in pari materia, declaring all transfers in any 
other form null and void. Section 18 of the Act 
of 1877 provides for leases for less than three 
years, and allows them to be in any form. This 
would seem to imply that the intention of the 
Legislature was to leave section 52 of the princi- 
pal Act imperative. For these reasons I think 
the lease is void. No doubt it is a good agree- 
ment for a lease, which might have been enforced 
in Equity if the parties had moved in time. But 
the term is expired, and I do not see how I can 
presume a possible decree of the Supreme Court 
and treat it as a lease in form E. Being void, 
therefore, the plaintiff could not maintain his 
action upon it for rent and breaches of covenant ; 
therefore I allowed him at the trial to amend his 
claim to one upon a tenancy from year to year. 

The defendant then having been let into posses- 
sion of the premises under the void lease, he 
impliedly became a tenant at will, and by pay- 
ment of rent his tenancy at will was changed into 
a tenancy from year to year upon the terms of the 
void lease, so far as they were applicable to and 
not inconsistent with a yearly tenancy. And the 
stipulations in the void lease to pay rent and keep 
in repair are applicable to and became implied 
covenants of the implied yearly tenancy, and the 
covenant to repair includes the rebuilding of 
premises destroyed by fire where not expressly ex- 
cepted. But I cannot agree with the argument 
for the plaintiff, that this implied tenancy is out- 
side and independent of the Beal Property Acts. 
The provisions of these Acts apply to all dealings 
with land which is under the Act. Parties can- 
not contract so as to exclude them ; to do so would 
be to contravene the statutes. They may, how- 
ever (section 76), expressly negative or modify 
the covenants and powers to be implied under the 
principal Act, but that is all. The tenancy exist- 
ing between the parties is therefore under the 
Acts. Section 11 of the Act of 1877, expressly 
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recognises tenancies from year to year. A tenant 
from year to year is one who holds under a 
demise, express or implied, for a term determina- 
ble by notice to quit at the end of the first or any 
subsequent year, and a tenancy from year to year 
is a term. How v, Kennett, 3 A. d E,^ 662. The 
defendant, therefore, in my opinion, held the 
property in question under an implied demise for 
a yearly tenancy, and the property being under 
the Act it is, therefore, '' demised property *' 
within the meaning of section 81 ; consequently 
the implied covenants to pay rent and taxes, and 
to keep and yield up in repair are suspended, and 
the defendant is relieved by the statute from all 
liability under those covenants to the plaintiff 
after the 16th May, 1880. 

There is a further reason why the pluntiff could 
not recover the rates, and that is a Divisional 
Board is not a '* Municipal body " (see section 80 
of the Divisional Boards Act), They are not 
within the contract. 

O'Shea v. Peters^ cited by defendant's counsel 
in support of his contention that there was no de- 
mise under the Act, is, to my mind, not in point 
here, but, as \i was so strongly pressed and relied 
on, I will state my view of it. In that case the 
premises were under the Act, and held under a 
tenancy for two years created by a written agree- 
ment, and destroyed by fire during the tenancy. 
His Honor Judge Paul held as follows : — '' The 
defendant cannot derive any benefit by his agree- 
ment under section 81 of the amended Act, 
inasmuch as the buildings let were not demised 
under the provisions for leases under the Beal 
Property Act. Section 81 only refers to buildings 
demised under the provisions, &c., and only sus- 
pends covenants which are implied under the 
70th section of the principal Act. The agreement 
under which the defendant held the premises 
could not have been registered as a lease, not 
because the term was only for two years, but be> 
cause it was not in the form required by the 
principal Act." As I understand this judgment, 
it means that because the agreement was not a 
lease in form E, and could not therefore be regis- 



tered, it did not amount to a lease under the Act, 
and was, as regards the Act, invalid and simply a 
contract outside it. I have already expresssed the 
opinion that all contracts dealing with land under 
the Acts must be governed by those Acts. And 
as I read section 18 of the Act of 1877, leases for 
less than three years may be in any form, either 
parol or written, and are expressly declared to be 
valid. Section 11 of the above Act says that the 
estate of a registered proprietor shall not be 
paramount or have priority over any tenancy from 
year to year or for any term exceeding three 
years. These sections, compared with section 62 
of the principal Act, clearly show that it is only 
leases for more than three years that are required 
to be in special form. Therefore, it seems to me, 
that the agreement in O'Shea v. Peters^ fully sat- 
isfied section 18, and was a valid lease for two 
years, and that the implied covenants were conse- 
quently suspended by section 81. It is hardly 
necessary to point out that the beneficial pro- 
visions of sections 81 are not confined to leases 
under section 62; they cover every demise of 
property under the Act. 

There will therefore be judi^ment for the de- 
fendant with costs. Certify for four witnesses. 

Solicitors for plaintiff, Wilson d WHston. 

Solicitor for defendant, Thynne, 



LiLLBY, C.J. May 16th, 1882. 

In Insolvbnct. 

Ex parte dunn. In re dunn. 

Where a person oomes into ooart asking for the relief 
which the law gives him under the Insolvency Act of 
1874, he must satisfy the mind of the court by something 
like proof in the shape of contemporary record that what 
he is stating is the truth and that he is entitled to the 
relief afforded by the Act. 

This was an application for a certificate of dis- 
charge under section 167 of the Insolvency Act 
of 1874. The facts of the case appear sufficiently 
from the judgment : — 

LnjLEY, C.J. : — In this matter I have read over 
the affidavits and considered the whole case. It 
seems that the insolvent was a bank clerk receiv- 
ing for some years a salary of £260 per annum, 
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which was afterwards raised to £275, he therefore 
knew the exact extent of his means. He applies 
to me for a certificate on the ground that his in- 
solTency has arisen from circumstances for which 
he cau not justly be held responsible. I think 
the court should follow the homely old rule, that 
a man must live within his means. In this case, 
they cannot be said to be inadequate. If they 
did not enable liim to live in luxury, or iu accord- 
ance with some preconceived idea of style, his 
salary was sufficient for ordinary comfort, and if 
employers pay tbeir clerks salaries very little 
ahove those paid to artisans, they must expect 
their clerks to appear but simply clad, and to live 
in houses suited to their means, and to conform 
their habits somewhat to men in the same rank 
of life. Employers caimot expect their servants 
to appear as gentlemen and maintain the rank 
and liabits of gentlemen if they pay them salaries 
little above those paid to working men. I do not 
Ray tliat they do expect it; if they do, I think it 
is a very great hardship indeed upon those who 
have been brought up in that class of life. The 
insolvent lias endeavored to induce me to grant 
his certificate upon two grounds. First, he says 
that in removing hhn from CHie place to another 
in their service, the bankers paid him an inade- 
({late amount for his expenses. That would not 
justify him in getting into debt and tlirowing the 
I'urden, which should fall upon his employers, 
upon the shoulders of other people. Again, he 
sayB that he had a sickly wife, and that it was 
necessary to remove her to a southern colony. 
The same answer may be given to that. Wlien a 
man undertakes the wedded state upon a certain 
salary he must forecasts events, and if hard times 
come or hardship comes in the shape of sickness, 
he is not justified in levying, so to speak, a forced 
t)enevolence upon others in the shape of debt : he 
nmst cut his coat according to his cloth. If ex- 
penses ran high in one direction and they were 
unavoidable, he should have reduced them in 
another. It does not appear that he made any 
retrenchment in his ordinary style of living. 
Under all the circumstances I cannot say that he 



has satisfied me, as it is his duty to do, that his 
insolvency lias arisen from circumstances for 
which he cannot justly be held responsible. On 
the contrary, I think, he has shown a want of 
foresight and prudence. It is notable too that he 
has kept no record of his expenditure, and the 
Court has no means of checking his statements, 
although I am disposed to believe that they are 
true. Every insolvent, in whatever walk of life, 
is bound to keep a record of his expenditure, so 
that his creditors may see precisely how his 
money has been spent. It does not matter 
whether a man is in trade or not, if he comes 
here for the relief the law gives him imder the 
Insolvency Act, he must satisfy the mind of the 
Court by something like proof in the shape of 
contemporary record that what he is stating is 
the truth, and that he is entitled to the relief 
afforded by the Act. Under tliese circumstances, 
I cannot grant the application, but I will treat 
the case as one of first impression, and allow my 
opinion to go forth to the public, that I will 
refuse a certificate altogether to any person 
crettinsr into debt under similar circumstances. 
I think it will be sufficient punisliment in this 
instance if I suspend his certificate for twelve 
calendar months — ^and I suspend it for that period 
accordingly. 

Solicitors for insolvent, Hnrty Mein d- Flower. 



FULL COURT. 



June 6th, 1882. 

Ex parte cramb. 

Toictut Police Act of 1838, (2 Vic,, No. ;?; — Offence 
committed within town boundary — Appeal from order 
granting rule nUi» 

MoTKjN by way of appeal from Prino, J. 

The presiding magistrate on a chaise against 
Cramb for furious riding, brought under the 
Towns Police Act of ISSSy (2 Vic, No. 2), took 
judicial notice of the fact that that Act applied 
to the town of Ipswich, and a conviction was made 
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thereon. On the 31 at May, a rule nisi for a pro- 
hibition aprainst the presiding magistrate, and 
one McBride, the prosecutng constable, was 
granted by Prino, J., in Chambers, on the ground 
that it should have been proved that the Act 
applied to the town of Ipswich. His Honor de- 
clined to grant tiie rule upon the additional 
ground, — ^that the place where the offence was 
committed, ought also to liaye been proved to be 
within the town boundary, marked out in accord- 
ance with s. 43 of the Act, and that there waa no 
such evidence. 

Griffith y Q.C., now moved by way of appeal, 
that the rule nifti might be granted upon the 
second ground also. He contended that assum- 
ing for the purposes of tliis motion that the 
magistrate could take judicial notice of the fact 
tliat the Act applied to the town of Ipswich, it 
should also have been proved that the offence was 
committed within the boundary maiked out in 
accordance with s. 43 of the Act, and there was 
no evidence to tiiat effect. He cited Brmvne v. 
Thompson, 2 Q.B., 789, 

Tub Court held tliat Prino, J., was right in 
refusing the rule upon the second ground. That 
there was at any rate sufficient evidence to throw 
the burden of proof upon the defendant; and 
refused the rule. 

Solicitors for Cramb, Appel rf* Gill, Brisbane 
<^ Ipswich. 



CRAUB V. BRADT, AND ANOTHER. 

Townt Police Act of 1836, (2 Vie., No, J?;— Magistrate 
can take jadicial notice of the fact that a proclamation 
has been made by Governor in Council, if once proved 
in his court. 

Motion for rule absolute. The facts are stated 
in Ex parte Cramb, ante. 

Griffith, Q,C., moved the rule absolute. 

Noel sliowed cause on behalf of the magistrate 
(Brady) and the arresting constable, and con- 
tended that a court would take judicial notice of 
a Royal Proclamation, and therefore a court could 



take judicial notice of a proclamation under s. 64 
of the Act in question. He also contended that 
if the magistrate's memory was not at fault, it 
was not necessary to produce the OazeUe contain- 
ing the proclamation. He cited Taylor on Evi- 
dence, s. 5, page 5. 

He was stopped by the court. 

Griffith, Q.C.y contended that the extent of the 
jurisdiction conferred on magistrates under the 
proclamation was a limited one, and tliat it ought 
to have been shown that the place where the 
offence was committed was within that limited 
jurisdiction. — He cited Van Omtron v. Dowick 
and Others, 2 Camp. ^1, per Jjird EU^enborough, 
at p. 44 y ^^ Browne v, Thompson, 2 Q*B., 789, 

Thb Court discharged the rule, their Honors 
holding that tlie proclamation was a matter that 
could be taken to be within tlie magistrate's 
memory, and of which he could consequently take 
judicial notice. If the defendant considered the 
magistrate's memory at fault, the onus was upon 
him to show that he was wrong. The proclama- 
tion was a matter of law, the magistrate knew 
tliat the Towns Police Act was in force within the 
town of Ipswich, and there was evidence that the 
offence was committed within the town boundary. 

Solicitors for Cramb, Appel d' Gill, Brisbane 
and Ipswich. 

Solicitor for Magistrate, &c.. Crown Solicitor, 



July nth, 1882. 

DOWLING V. FRFTE AND OTHERS. 

Malici/)}is Injuries to property — 29 Vic., No. 6, 

sec. 43, 

A Snake does not come within the meaning of the 43rd 
seetion of 29 Vic., No. 6. 

This was a motion to make absolute a rule niHy 
granted at the instance of Patrick Dowling, of 
Dalby, for a writ of prohibition against C. R. 
Haly, P.M. of that place, James Skelton, J.P., 
and John Fritz, complainant in the court below, 
in respect of a conviction whereby Dowling waa 
fined £10 for '' maliciously wounding a Taa- 
manian diamond snake " belonging to Fritx. 
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It appealed that Fritz, who was a showman, 
being about to open a show on tlie Dalby race- 
course, was putting his paraphernalia over the 
fence, when some dispute occurred between him 
and Dowling, who had purchased the gate privi- 
leges, and the latter threw a box containing a 
snake over the fence, injuring the animal so much 
that it was expected to "pine awaj and die." 
Fritz stated that he had paid Mr. Jessop for the 
right to exliibit his show on the course, but not 
being allowed to take a dray inside he was com- 
pelled to put his boxes over the fence. Dowling, 
however, maintained that, as purchaser of the 
gate, he wa« justified in the action he took, and 
said he did not throw the snake over, but put it 
quietly through the fence. The information was 
laid under tiie 43rd section of the Injuries to 
Property Act (29 V^c, No, 5), which provides for 
punishing those who "shall unlawfully and ma- 
liciously kill, maim, or wound any dog, bird, 
beast, or other animal, not being cattle, but being 
either the subject of a larceny at coinnioii law, or 
being ordinarily kept in a state of confinement, 
or for anv domestic purpose. '^ The rule nisi was 

granted on the g^unds : — 

(1) That a snake was not a subject of larceny at common 
law, and not an animal ordinarily kept in confinement ; 
and (2) that the injury, if any, was done in the exercise of 
a bond fide right, the snake being at the time a trespasser. 

Griffithj Q.Cy moved the rule absolute. 

Garriekf Q.C, showed cause, and cited in su|>- 
port of his argument, Coke's Eepffrts, 487 ; Rex 
V. Seerinfft R. ik Ry,, Cr, Ca,, 360 ; Wilkinson's 
Queensland Magistrate, 392 ; Oke's Synopsis, 

LiLLBT, C.J., referred to an article in the Law 
Journal, April 15th, p. 196, in which two 
English decisions, the one relating to a lion, and 
the other to a mouse, are commented upon. 

Garriek, Q,C,, was stopped by the Court, who 
said the matter would be decided on the first 
point. 

Griffith, Q.C., was not called upon. 

LHiLBT, C.J. : The Court has no doubt about 
the matter on the first point. A snake was not 
covered by the description " ordinarily kept in a 



state of confinement. '' The description was 
genuine, and referred to animals which were 
allowed to go in and out of their places of con- 
finement — ^that was, animals that were confined 
as a rule but not always. Snakes, as a class, 
were certainly not kept in confinement. The 
rule would therefore be made absolute on the first 
point. 

Power aigued for Fritz, that costs should not 
be granted against him as the ground was a 
novel one. 

The Court refused tlie application, and the rule 
was made absolute with costs against Fritz. 

Solicitor for Dowling, Thos. Bunton, 

Solicitors for Haly, P.M., Foxton <k Cardew. 

Solicitor for Fritz, A, W, Chambers, 



In re A. M. DRTSDAXiE, AN ARTICLBD GLBRK. 

Service under Articles — Supervision ik Control, 
Tub facts of this case as disclosed by the affidavits 
are briefly as follows : — In March, 1877, Drysdale 
was articled jto John Henry Flower, solicitor, of 
Brisbane. The climate of Brisbane not agreeing 
with Drysdale's health, he was advised by medical 
men to go and reside on the Downs; and in 
November, 1880, acting on this advice, he 
managed to get his articles transferred to P. L. 
Cardew, who was practising at Dalby. A short 
tune after such transfer, Mr. Cardew, went to 
reside in Ipswich, and left Drysdale at Dalby to 
manage the business at a fixed salary. Mr. 
Cardew frequently visited Dalby to supervise and 
inspect the working of the office; and Drysdale 
paid frequent visits to Ipswich to report on its 
working. When Mr. Cardew could not go to 
Dalby, he instructed Drysdale by letter every 
week. When Drysdale applied to the Board of 
Examiners to be examined they refused the ap- 
plication, on the ground that they were not satis- 
fied that under the circumstances submitted to 
thom his service was sufficient. 

Griffith, Q,C., and Murray-Prior, moved for an 
order directing the Board to examine Drysdale. 
Griffith, Q,C,, cited Ex parte Matthews, 1 B it 
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Ad., 160 ; Ex partt Cross, 2 DowL N.S., 692 ; 
Ex parte Hodge, 2 Jur., 989 ; In re Duncan, 
6 B, <k S., SJ^l ; In re Porter, Supreme Court, 
Brisbane, 1875. 

Noel opposed the motion on behalf of the 
Board. 

The Court intiinated that there was not suffi- 
cient proof of Drysdale's illness before it; and 
the motion was withdrawn. 

Solicitors for Drysdale, Foxton dc Cardew. 



DARVALL V. LOVE. 



Licenwd Auctioneer — Sale of Spirits in quantities 
of two gallons or upwards — Licensed DistUlers 
Act {13 Vict., No. 36)— Registration of Spirit 
Merchants Act, {20 Vict., No. 37). 

It is not lawful for a licensed auctioneer to sell at his 
place of business, either privately or by public auction, 
spirits in quantities of 2 gallons or upwards either on his 
own or any other person's behalf, unless he has registered 
his name and a particular description of his premises 
under Sec. 14 of 13 Vict., No. 36, and unless he has paid 
an annual fee as required by 20 Vict., No. 37. 

This was a special case stated for the opinion of 
the Court. The case stated, set out that on the 
2ath June, 1882, the plaintiff, who is Chief In- 
spector of Pistilleries, purchased at the auction 
mart of the defendant, a licensed auctioneer, one 
case of whisky, containing 2 gallons and upwards, 
which had been put up by the defendant in the 
ordinary course of his business. The defendant 
had not registered his name and a particular 
description of his premises, and had not paid an 
annual license fee as required by the above- 
named enactments. The question submitted for 
the opinion of the Court was : " Whether an 
auctioneer has a right under the laws of the 
colony to sell spirits in quantities of two gallons 
and upwards upon his own premises without 
having registered his name and a particular 
description of his premises, and having paid an 
annual fee." 

Cooper, A,G., and Noel, appeared for the plain- 
tiff ; and Prnver, for the defendant. 



Cooper, A,G., submitted that the question 
would depend upon the construction to be put 
upon (1) The Licensed Auctioneers Act, (25 Vict., 
No. 7,) sec. 2. (2) The Licensed Distillers Act, 
(l.i Vict., No. 36,) sec. 14. (3) The Kegistration 
of Spirit Merchants Act, (20 Vict., No. 37,) and he 
argued, that under the above-named Acts, an 
auctioneer was not entitled to sell spirits in quan- 
tities of two gallons or upwards without perfonn- 
ing the conditions above mentioned. 

Power, for the defendant, contended that an 
auctioneer could not sell privately, but that he 
could sell at public auction, for in that case he 
did not sell for himself, but as agents for others, 
and therefore he sliould not be compelled to pay 
a wholesale spirit merchant's license. 

Lillet, C.J., read the question submitted for 
the consideration of the Court, and said his 
answer to tliat was — No. Tlie language of the 
Licensed Distillers Act seemed to be perfectly 
plain, and included all persons selling spirits in 
quantities of two gallons and upw^ards, 

Harding, J., said the Auctioneers Act, section 
2, authorised duly qualified persons to exercise 
the business of an auctioneer — to sell any estate, 
goods, or effects ; but it did not authorise him to 
commit an illegal act. He could only exercise 
the business so long as he was acting legally. 
The Licensed Distillers Act, section 14, provided 
— " That is shall not be lawful for any person to 
sell spirits" unless he registered his name and 
premises. If he did not do this it would be un- 
lawful for any person to sell spirits, and the 
Auctioneers Act could not authorise him to do it ; 
but as soon as he registered he could sell spirits 
in quantities oi two gallons and upwards- He 
thought therefore that the answer to the question 
was, that it was necessary to register. 

Pring, J., conciured. 

Solicitor for plaintiff, Crown Solicitor. 

Solicitor for defendant, Edwards. 
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August 1st, 1882. 
In re a. w. drtsdalb, an articlkd clbrk. 

Service under Articles — Suspension and Control, 

Thb facts of the case are reported ante, 83. 

Griffith, Q.C., (Prior with him) renewed the 
application made at the last sittings of the court 
for an order directing the Board of Examiners for 
Solicitors, to examine Drysdale. Further affida- 
vits had been filed showing that Drysdale had 
been compelled in consequence of his health to 
reside at Dalby after Mr. Cardew left that town, 
and submitted that unless the board strongly 
opposed the application, the court would be satis- 
fied with the service. 

Noely on behalf of the members of the board, 
stated that as the matter had been previously 
before the court, they did not feel justified hi 
dealing with it upon the additional evidence. 

The Chief Justicb said the court would like to 
know how the business at Dalby had been carried 
on. It appeared to have been carried on for the 
benefit of the clerk, and that the solicitor to whom 
he was articled permitted an unqualified person 
to practise in his name. 

Griffith, Q.C., stated that the solicitor himself 
had given evidence on that point. 

The Chief Justice said the court did not feel 
satisfied. The transaction appeared prima facie, 
very like a carrying on of the business for the 
benefit of the clerk, and he did not think it was 
a matter to be encouraged, that solicitors should 
send out unqualified persons to practise in their 
names in country towns. The application would 
be refused, but leave to complete the remainder 
of the time under fresh articles would be given. 

Solicitors for Drysdale, Foxton dt Cardew. 



September 5th, 1882. 

/ o'kanb v. sbllheim and othbrs. 

34 Edward ///., cap. 1, 11 Vic,, No. 13. 

The jarisdiction given to Justices under 34i Edward 
Ill.f in respect to defamatory libel, is now in abeyance by 
reason of the provisions of 11 Vie., No. 18, (The Defama 
tion Act). 



Held, however, that upon a conviction for defamatory 
libel, when the defendant has had an opportunity of using 
his statutory privilege, the judge may require sureties for 
good behaviour. 

In an information laid under 34 Edward IlL^ cap. 1, 
the words complained of should be set out ; and upon an 
objection being taken to the information on the above 
ground, the magistrates should make a distinct charge 
which they should require the defendant to answer. 

Unless some serious breach of the peace be threatened 
or likely to arise, sureties for good behaviour as distin- 
guished from sureties to keep the peace should be seldom 
or never required by justices. 

Hay lock v. Spark commented upon. 

Tms was a motion to make absolute a rule nisi 
for a writ of proliibition against Philip Sellheim, 
and other justices, and William Pritchard 
Morgan, all of Charters Towers, prohibiting them 
from proceeding on an order made by the said 
justices on the 12th day of May, 1882, by which 
the appellant, Thadeus O'Kane, editor and pro- 
prietor of the Northern Miner newspaper, was 
bound over, himself in £100, with two sureties 
of £bO each, to be of good behaviour towards 
Morgan and other liege subjects of her Majesty, 
for a period of twelve months; in default to be 
imprisoned for twelve months. 

Griffith, Q.C., apeared to move the. rule abso- 
lute; Cooper, A.G., and Miller, to aliow cause. 

The information under which the magistrates 
acted was laid under 34 Edward III., cap. 1, 
which provides that: — 

In every county shall be assigned for the keeping of 
the peace one lord, and with him three or four of the most 
worthy in the county, with some learned in the law, and 
they shall have power to restrain offenders, rioters, and 
all other barraters, and to pursue, arrest, take, and chas- 
tise them according to their trespasses and offences, and 
to cause them to be imprisoned and duly punished accord- 
ing to the law and customs of the realm, and according 
to that which to them shall seem best to do by their dis- 
cretions and good advisement ; and also to inform and 
inquire of all those who have been pillors and robbers in 
the parts beyond the sea, and be now come again and go 
wandering, and will not labour as they were wont in times 
past, and to take and to arrest all those that they find by 
indictment or by suspicions, and to put them in prison ; 
and to take of all of them that be not of good fame where 
they shall be found sufficient as surety and mainprize of 
their good behaviour towards the king and his people, and 
the other duly to punish, to the intent that the people be 
not by such rioters and rebels troubled nor endangered, 
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nor the peace blemished, nor merchants nor others passing 
bj the highways of the reahn distnrbed, nor put in the 
peril which maj happen of such offences. 

The information chai^d the defendant that 
he " did on the 9th day of May, 1882, at Charters 
Towers, and on other and divers occasions make 
use of, and has for a long time continued a course 
of conduct of unmannerly and quarrelsome words 
towards one William Pritcliard Morgan, of Char- 
ters Towers, tending directly to a breach of the 
peace." The rule nisi was granted at the last 
sittings of the court, on the following grounds : — 
(1) That the information did not disclose that the 
defendant was ''not of good fame" within the 
meaning of the statute 34 Edward III. ; (2) that 
the evidence did not suppoit the motion ; (3) that 
the evidence did not disclose any facts authoris- 
ing the justices to order the defendant to find 
siu-eties for his good behaviour ; and (4) that the 
order does not show any such authority. 

Griffith^ Q.G., now moved the rule absolute. 

Cooper, A.G., cited Haylock v. Sparke, 1 E, 
db B.y Jfll; on the authority of which case he 
submitted that proof of a persistent writing of 
defamatory words was sufficient to give the 
justices jurisdiction under the Act, and that a 
greater aggregate of vile slanders against an in- 
dividual tlian those which gave rise to this action 
could not be got together; the malice, he sub- 
mitted, was perfectly evident, since there was 
evidence of nineteen distinct defamatory articles, 
and some of the publications contained a dozen 
different libels. He further contended that the 
offence complained of need not necessarily con- 
sist of spoken words, but tliat a continued course 
of writing was sufficient. As to the objection to 
the information he contended that no information 
was necessary in such a case, but tliat a person 
might make a complaint and he quoted from 
Haylock v, Sparke, svpra, /?. J^7, In conclusion 
he submitted that there was sufficient evidence to 
support the information, that the justices had 
jurisdiction and that there was a proper exercise 
of feuch jurisdiction. 

Griffith, Q.C., in reply, submitted that Haylock 
V. Sparke was the only luodeni case on the subject 



and that that case was an authority that the 
justice did not exceed his jurisdiction although he 
showed a want of . discretion in exercising his 
powers for such defamation as was shown in the 
case ; but it was not an authority for the propo- 
sition that the jurisdiction to require sureties 
might be exercised by justices in the case of 
defamatory libels; that there was a great differ- 
ence between scrawling about the streets and the 
publication of matter in a newspaper. He sub- 
mitted that tlie court would find on examination 
that the authorities could all be traced back to a 
case in the Star Chamber, and he referred to the 
following authorities — Hawkins^ Pleas of the 
Crown^ Bk, i, ch. 28, sections 3 ds ^ ; vol. i, p, 
485 ; Comyn's Digest, Forcible Entry, Z>. ^ ; 
Burn* 8 Justices, vol. 5, 763 — ^as to libellers, and 
lip contended that the justices had no jurisdiction 
in such a matter as that complained of in this case. 

LiLLBT, C.J., requested counsel to argue the 
point whether there was anytliing in our Defama- 
tion Act with which the jurisdiction exercised by 
the justices in this case was inconsistent. 

Griffith, ^.C., contended at length that the two 
tribunals could not stand togetlier, and that the 
jurisdiction given to justices by the old Act of 
Edward III. was inconsistent with the statutory 
law of the colony. 

Cooper, A.G., submitted that our Defamation 
Act did not take away the right to proceed 
against the defendant for a public offence under 
the statute of Edward III. He referred to the 
5th & 6th sections of the Vagrancy Act. 

Lillet, C.J. : — Tlie applicant, O'Kane, was the 
printer and publisher of the Northern Miner 
newspaper on the r2tli May last, when he was 
brought before certain justices of the peace on an 
information by the respondent, Morgan, that he, 
0*Rane, " did make use of, and had for a long 
time continued a course of conduct of unmanneriy 
and quarrelsome words tending directly to a 
breach of the peace." The justices upon this 
complaint ordered liim to be of good behaviour 
for twelve months, and for that piurpose to enter 
into a recognizance for that period, himself in 
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the sum of £100, and to find two sureties of £50 
each, and in defaidt to be imprisoned until he 
complied with the order; such imprisonment not 
to exceed twelve months. The justices assumed 
to exercise jurisdiction under the statute 34 
Edward III., cap 1, which empowers justices to 
bind over to the good behaviour towards the 
sovereign and his people all them that be not of 
good fame, wherever they be found, to the intent 
that the people be not troubled or endangered, 
nor the peace diminished, &c., &c. ,At the June 
sitting of this court a rule nm for a prohibition 
against the respondent and the justices proceed- 
ing on the order in the court below was granted 
on several grounds, the most important being the 
first and third, which are these: — 1st, that the 
information does not disclose that the defendant 
was not of good fame within the statute; and 
3rd, that the evidence does not disclose any facts 
authorising the justices to order the defendant 
to find sureties for good behaviour. The statute 
o' Edward does not require any information or 
complaint in writing, and a justice may, on view 
of any misconduct within that Act, require 
sureties for good behaviour. The information 
was, however, in writing, and is clearly bad 
(Bradlaugh v. The Queen, S Q.B.D,, 607). The 
words complained of should have been set out. 
As it is, the information discloses no offence or 
misconduct amenable to the law. On this objeo- 
tion being urged, as it was, before the magi- 
strates, they should have made a distinct charge, 
and required the defendant to answer it. This they 
could have done instarUer, but they proceeded 
to hear the case upon an information which gave 
the defendant no knowledge of the offence or 
misconduct imputed to him. He had thus no 
opportunity to shape his defence, or to sift the 
evidence of the witnesses against him. A com- 
plaint or charge is the foundation of every smu- 
niary proceeding before justices, whether it be 
required by statute or not. If required by the 
statute creating the offence complained of to be 
in any particular form or in writing, or on oath, 
dec, the procedure required by the Act must be 



followed. Then the result of the authorities is 
this: — If the defendant appears before the 
justices and the information is defective in sub- 
stance or form, he may nevertheless be then and 
there properly charged, and the case may be 
heard unless an adjournment be granted by 
reason of such defect or irregularity. The de- 
fendant may, nevertheless, waive it either ex- 
pressly or by conduct, as by allowing the hearing 
to proceed without objection, by cross^xamining 
witnesses or calling evidence for his defence, &c. 
(The Queen v, Hughes, 4 Q.B.D,, 614 ; Blake v. 
Beech, 1 Ex />., 320,) In effect the original in- 
formation or complaint ceases to be practically 
material when " it has performed its twofold 
effect of informing the defendant of the nature 
of the complaint against him and procuring or 
enforcing his appearance." (Reg, v. Paget, 8 
Q,B.D,i per Field, J., 155). The information or 
charge may be made in the presence of the 
accused, and he may be then and there called 
upon to answer it; but it must be of an offence 
or misconduct known to the law. Now, in this 
case, the justices upheld the insufficient informa- 
tion and proceeded to hear and adjudicate on the 
case. The defendant not only insisted on his 
objection to the uiformation, but urged that there 
was no charge. Mr. Marsland, his attorney, said, 
" I liave nothing to answer." No charge was 
thereafter made agamst the defendant, he asked 
no questions, called no witnesses, made no de- 
fence, and did nothing to waive his right to a 
regular hearing, or to object to the irregularity 
of the proceeding in the court below. It is a 
principle of natmial justice, as well as of law, 
that a man must know of what he is accused be- 
fore he dui be called upon to answer it. There 
was a failure to observe tliis elementary rule in 
this instance, and the applicant's objection must 
prevail. This would be sufficient to dispose of 
the case at this time, and to entitle the applicant 
O'Kane to our judgment. 

But the third ground of the rule covers, al- 
though it does not pointedly state, another and 
important question— that is, whether the justices 
had jurisdiction to require svireties for good 
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behaviour in this instance under the statute of 
Edward III. The complaint before tliem was, as 
the evidence shows, founded on a persistent course 
of alleged libels upon Morgan and others 
published by the defendant in the Northern 
Miner. . It has been urged upon us that the 
statute is old and not adapted to the circum- 
stances of our modem society. Our laws do not 
die of old age, but speak on from day to day, and 
cease only to be potent when the offences which 
they condemn no longer exist. When society 
reforms itself, a law may cease to be applicable 
to its tlien conditions, but it remains in the 
armoury of judicial weapons available for use 
should the need of it again arise. It is true that 
many of the instances of misconduct which were 
formerly visited under tlie statute of Edward III., 
being merely breaches of morals or good manners, 
or regulated now by other legislation, are no 
longer dealt with under that ancient statute, and 
it may be laid down for the guidance of magi- 
strates that unless some serious breach of the 
peace be threatened or likely to arise, sureties 
for good behnviour as distinguished from sureties 
to keep the peace, should be seldom or never re- 
quired. But the mere antiquity of the law can 
never be accepted as proof of its having ceased to 
exist. If this were so, all our ancient chartered 
liberties might be judicially repealed. We treat 
this argument more fully than it merits from in- 
trinsic value, because even juries are now invited 
at times to disregard the law because it is old, or 
has never been put in force, a line of defence 
which judges invariably reprove, and the inherent 
immorality of which cannot be too strongly con- 
demned as a solicitation to judicial perjury on the 
part of jurors. Nor can we yield, in this instance 
at least, to the argument that the statute would 
be inapplicable to the social conditions of our 
day. So lately as 1853, iu the case of Hay lock v. 
Sparke, 1 E. d' 71, ^7i, the court of Queen's 
Bench, composed of Lord Campbell, C.J., and 
Justices Wightman^ Erie, and Coleridge, after a 
review of the authorities, gave this judgment: — 
" Uj)on the whole it appears to us that a justice 



of the peace has jurisdiction to require sureties 
for good behaviour in some cases of libel against 
private individuals, adding, ''there was in our 
opinion a great want of discretion in requiring 
sureties on such an occasion." There is nothing 
in the sta*te of society which in our time would 
render this mode of repressing libels obsolete. It 
will be observed, however, how cautiously the 
judgment in that case is limited to " some cases 
of libel." But a more important question was 
suggested from the bench during the argument of 
the present case before us, namely — Is the exei^ 
cise of this jurisdiction under the statute of 
Edward consistent with certain new rights and 
privileges given to defendants by our modem 
legislation on the subject of defamatory libell 
Down to the year 1843, when Lord Campbell's 
Act was passed "for the better protection of 
private character, and for more effectually secur- 
ing the liberty of the Press, and for preventing 
abuses in exercising the said liberty," the truth of 
the libel was no defence in any proceeding in the 
criminal jurisdiction, where it was indeed held, 
"the greater the truth the greater the libel," 
whether before justices or in the superior coiurts. 
By the last-mentioned Act (6 <fe 7 Vic. cap. 96) 
section 6, the defendant acquii-ed the new right, 
under the conditions imposed by the statute, to 
plead in a criminal case the truth of the matters 
cliarged, and tliat it was for the public benefit 
that the said matters should be published. We 
copied that legislation by section 10 of our Act 
(11 Vic. No. 13) intituled "An Act to amend the 
law respecting defamatory words and libel." The 
purposes in view were the same as those contem- 
plated by Lord CampbeU's Act. Defamatory 
libels are criminal because of their tendency to 
provoke breaches of the peace. If the libel be 
true, and the publication of it be beneficial to the 
public, it cejises to be an object of animadversion 
to the criminal or civil law of this colony (sec- 
tions 4 and 10 of 11 Vic. No. 13). Whether tlie 
proceeding be civil or criminal then, there is a 
clear right given to the defendant to plead and 
prove the truth of the libel and its public 
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advantage. When once the defendant has estab- 
lished this position his immunity is complete ; he 
U not required to suffer any public punishment 
or restraint, or to compensate any private injury. 
But justices of the peace have no jurisdiction to 
inquire into the truth or falsehood of the alleged 
libel (Reg. v, Townsend, 4 F. dt F., 1089 ; Beg, 
V. Sir Eobert Garden, 6 Q,B.D., 1). It follows 
tliat if proceedings be taken in any court in whicli 
the priTilege cannot be asserted, that tribunal 
has no jurisdiction over the matter. The pri- 
vilege goes to the root of the charge; it is as 
general as the law and cannot be taken away 
from the defendant by any choice of jurisdiction 
by the prosecutor. We think the words in our 
Act, giving the privilege " on the trial of any in- 
dictment, or information for a defamatory libel, 
the defendant having pleaded such plea as here- 
inafter mentioned, the truth of the matter 
charged may be inquired into," must not be too 
narrowly or technically construed to limit, or de- 
prive the defendant of, the new Iright. Whether 
the proceeding is by information ex officio before 
the Supreme Court, or written or oral before a 
justice of the peace, or whether the justice in- 
form himself by his own view, the right to plead 
the truth, either in writing or orally, or to claim 
the benefit of this defence, seems to us to be in- 
defeasible, except by the defendant himself. Any 
omission on the part of the defendant to assert it 
in the court below would be immaterial, as the 
justices have no jurisdiction to try the question 
upon which it depends. Indeed we are required 
to observe for ourselves any defect or excess of 
jurisdiction, and to keep inferior courts within 
their powers (Beg, v. Barton, Sup. Ct., Q, L, J. 
Beports, Supp. 16, 8th Aug., 1879 J. In the case 
of Haylock v, Sparke no point was made as to 
the effect of Lord CampbeFs Act on the jiu*is- 
diction of Justices under the statute of Edward in 
cases of defamatory libel, and the learned judge 
whose name is associated with tlie Act, and who 
delivered the judgment of the court, did not at 
any time advert to it. The case is one which may 
possibly stand upon its own facts. We certainly 



do not think the case an authority in this colony 
under the circumstances disclosed in the present 
matter, and we think it is a decision likely to be 
very strictly limited by the English courts, not 
only to " some," but to few,- if, indeed, it be here- 
after applied to any, cases of defamatory libel. 
It might have been well if the judges had shown 
wliat limitation they conceived the law had 
placed upon the jurisdiction of justices of the 
peace in cases of defamatory libel under the 
statute of Edward. Did the jurisdiction depend 
in their opinion upon the greater or less 
malignancy or frequency of the libel, or its more 
or less potent tendency to provoke a breach of 
the peskce, to disturb the good order and peace of 
society? But the answer to this suggestion is 
that all libels are restrained because of their 
tendency to incite to breaches of the peace; this 
is the reason of their being treated penally, or 
criminally, and the gravamen of the misconduct 
for which sureties are required. We do not think 
tliat Fox's Act, which preceded Lord Campbell's, 
made any change or limitation of the justices' 
jurisdiction. Thev nad to decide the question of 
libel or no libel betore that statute was passed, 
and the only effect of the Act is to provide that 
upon the tncil of an indictment or information for 
making or publishing any libel the jury im- 
panelled may give their verdict upon the whole 
matter in issue, and shall not be required by court 
or judge to find the defendant guilty, merely on 
the proof of the publication by such defendant of 
the paper charged to be a libel. The statute 
merely removes the responsibility of deciding the 
ulthnate issue of '^ libel or no libel " from the 
presiding judge to the jury, who are the judges 
who decide questions of fact under our law, where 
a trial takes places before them. The statute 
makes a new division of responsibility, but not a 
change of an old jurisdiction, or the creation of a 
new right inconsistent with its exercise. We are 
aware that some text writers incline to the 
opinion that Fox's Act limited the jurisdiction of 
justices to take sureties in cases of libel. We 
cannot agree with them. They do not observe 
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the effect of Lord Campbeirs Act on this new 
question of jurisdiction. Our statute following 
in point of time Lord Campbeirs, is essentially 
different from Fox's Act. It creates, as we have 
seen, a new right inconsistent with the old juris- 
diction of the justices, and not cognizable by 
them. It would seem strange that the Legislature 
should render a defendant dispunishable for a 
publication beneficial to the public if he be 
charged with it in any court, or before any judge 
except a justice of the peace, and liable to find 
heavy sureties or to be imprisoned for default if 
brought before such justice. It seems the more 
reasonable interpretation of the law that, inas- 
much as the truth is a defence in every case of • 
defamatory libel, there is not any case of the kind | 
cognizable before a tribiuial which has no jurisdic- 
tion to take evidence upon the matter which is 
exculpatory if true, and that it must be regarded 
as the law of this colony that the jurisdiction of 
justices on a criminal charge in respect of defama- 
tory libel is confined to sending it for trial before 
the court which lias judicial cognizance of it, and 
where it may be fully and finally heard. We 
attach no importance to the sentimental argu- 
ment that the jurisdiction of the justices over 
libels seems to have been first exercised in the 
Star Chamber. That court was suppressed for 
itfl exercise of arbitrary authority and for its ex- 
cessive punishments, but the good and salutary 
portion of its criminal jurisdiction reverted to, or 
was absorbed by, and lias since been administered 
in, the Court of Queen's Bench, whose jurisdic- 
tion we exercise hore. Upon a conviction for de 
famatory libel, when the defendant has had an 
opporunity of using his statutory privilege, the 
judge may require sureties for good behaviour; 
there is, therefore, ample power to repress per- 
sistent or dangerous defamatory libels. We 
assume, as we think we are bound to do, these 
being printed libels, that the defendant has com- 
plied with tlie laws relating to licensed printing; 
that he is, in fact, lawfully pursuing his calling, 
and is entitled to the privileges and advantages 
of our statute (section 15). Our. judgment in this i 



case is restricted to instances of defamatory libeL 
Upon the whole, then, we think, that so long as 
our Act 11 Vic, No. 13, is in force, the jurisdic- 
tion of justices of tlie peace under the statute of 
Edward, in respect of defamatory libels, must be 
regarded as at least in abeyance, and the rule for 
a prohibition in this case must be made absolute. 
Ijooking at all the ciroum stances, however, we 
give the applicant O'Kane no costs ; and consider- 
ing the difficult nature of the question for deci- 
sion, and believing that the justices and Morgan 
bond fide thought there was jurisdiction to deal 
with the case, we restrain the applicant from com- 
mencing any action against the magistrates or 
the respondent Morgan in respect of the proceed- 
ings below (H Vic. 43, section 12). 

Solicitor for applicant, Edwards; agent for 
Marsland^ Charters Towers. 

Solicitor for respondents, Morgan^ Charters 
Towers. 



IN INSOLVENCY. 



Habdino, J. 



jAprU 12th, 1882. 
[July 19th, 1882. 

In re ¥riL.LiAM taylor pbrkins, of toowoomba, 

AN INSOLVBMT. 

llu Insolvency Act of 1874, (38 Vic. No. 5 J 

Sec. 168, subsec, 2. 

On an application for a certificate of discharge under 
sec. 168, sabsec. 2, of the Insolvency Ad of 1874, some 
evidence will be required to show that the insolvency bad 
been broaght about by circumstances beyond the control 
of the insolvent, and for which he could not be justly 
held responsible, and the grant of a certificate of dis- 
cbarge after the expiration of two years is not a matter 
of right in the insolvent. 

Sheridan applied on behalf of the insolvMit, for 

a certificate of discharge. 

After hearing argument, and having perused 

the affidavits, His lionor said that tiiis was an 

application for a certificate of dischaige under 

subsection 1 of section 167 of the Insolvency Ad 

of 1874, under which it would be granted if it 

could be sliown that the insolvency had arisen 

from circumstances for which the insolvent could 

not justly be held responsible. In a similar case 
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—the case of Quinn, (ante, 19) which had also 
been an application before him, he had laid down 
that the onus of proof lay on the insolvent, and 
that the insolvent must show that he could not 
reasonably be responsible for his insolvency. The 
circumstances of the present case, as gathered 
from the affidavits filed, were, that in 1870, the 
insolvent had borrowed £500 from the Bank of 
New South Wales, and that two years ago the 
bank sued him for £2,000, which was alleged to 
be due for principal and interest on the said 
;£d00. The action was proceeded with and a 
defence entered, as it appeared from the affi- 
davits, on the advice of the ins(^vent's solicitors. 
The court had no means of knowing the nature 
of that advice, but judging from the affidavits it 
must have been of a cautious character, as the in- 
solvent had to pay all the costs. The court was 
desirous to know the nature of the advice given. 
Looking back at the time of the adjudication, it 
appeared that the Bank of New South Wales 
were, at that time, creditors of the insolvent to 
the extent of ^2,908 Ids. 2d., being an increase 
of £908 13s. 2d. on the amount claimed at the 
time the action was commenced. In that action 
the insolvent had failed, and had put his creditors 
to an enormous expense, while his own costs had 
also been very great. He had then realised all 
his property, with a slight exception, and ap- 
peared to have paid it away to his solicitors. 
These proceedings appeared like oppression on 
hitt creditors. When a man was unable to pay 
his debta the insolvency laws allowed him protec- 
tion, and the same laws gave protection to his 
creditors. By defending the action brought by 
the bank, the insolvent in this case had 
squandered his estate and opposed the doing of 
justice to his creditors, one of whom had taken the 
whole assets. Having been adjudicated insolvent 
on the petition of the bank, he now came into 
court and stated that his insolvency was due to 
the bank, and to his having to pay the costs of 
the action, which he had no riglit to defend to 
the prejudice of all his other creditors. The in- 
solvent must, under all the circumstances, be h^d 



responsible for the insolvency, and the certificate 
must be refused. 

On the 19th Julv, Griffith, Q.C, applied for a 
certificate of discharge to the insolvent under sub- 
section 2 of section 168 of the Insolvency Act, 
which provides that a certificate may be granted 
at the expiration of two years without the consent 
of any creditor. The learned counsel stated that 
an application had been made some time ago on 
the ground tliat the insolvency had aris^i from 
circumstances for which the insolvent could not 
justly be held responsible, and that application 
was refused by His Honor. The circumstances of 
the case were, briefly, that in 1870, the insolvent 
liad borowed £500 from the Bank of New South 
Wales, and that two years ago the bank sued him 
for £2,000, principal and interest on the said 
£500, and obtained judgment, including costs, to 
the extent of £2,908. The insolvent has prac- 
tically had his certificate suspended for two years, 
which was sufficient punishment — if it was a case 
for punishment. If a man borrowed five hundred 
pounds on his property, and then twelve years 
afterwards was ruined by the action of the 
creditor in possession of the property, claiming 
by virtue of the mortgage, the whole amount of 
the loan with compound interest added, then the 
debtor deserved more consideration than the 
creditor. In tfiis case the insolvent was within 
his legal rights in applying for a certificate of dis- 
charge ; no one opposed the application ; no cre- 
ditor had proved in the estate ; and he submitted 
there was no reason why the certificate should be 
withheld. 

His Honor said this case was before him on the 
3rd, 5th, and 12th of April, when an application 
was made under the first subsection of section 167 
of the Act. That application was refused. Ap- 
plication was now made under section 168, sub- 
section 2, under which it had been held by His 
Honor the Chief Justice, liimself, and Mr. Justice 
Pring that some evidence sliould be required to 
show that the insolvency had been brought about 
by circumstances beyond the control of the insol- 
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vent, and for which he could not justly be held 
responsible, and that the grant of a certificate 
after the expiration of two years was not a matter 
of right in the insolvent. He still continued of 
tliat opinion. Were it not so, one could not 
understand why the whole of section 168 was 
subjected to the provision that the " coiut may, 
nevertheless, upon any such application, withhold 
the certificate or suspend the same for such period 
as it sliall deem just.'' On the previous occasion 
he stated the facts, and he did not tliink they 
were materially altered now, except tliat Mr. 
Griffith had given him certain information as to 
the nature of the trial and the defence in the 
case of the Bank of New South Wales against 
Perkins. To the statements and observations of 
counsel, although not verified on affidavit, he 
should give due weight. On the last occasion 
he (His Honor) had laid down the rule, and what 
he thought was a principle, which should apply 
to insolvents who, immediately before their ad- 
judication, unsuccessfully defended actions 
brought against them. He thought tliat when a 
man's circumstances were in such a plight that 
an adverse judgment would make him hopelessly 
insolvent, it behoved him before he defended 
such action to consider his position, and be very 
cautious. It behoved him to exercise such 
caution tliat when he was subsequently adjudi- 
cated insolvent he should be able to prove that 
he had only done that which a reasonable man 
would have done under the same circum- 
stances. In this case doubt liad been raised in 
his mind as to wliether the defence of the action 
was the act of a reasonable man under the circum- 
stances. The applicant had not brought himself 
within that rule, he had not sliewn that liis 
defence was the act- of a reasonable man. The 
point that the application was not opposed had 
been disposed of in previous judgments, and 
standing alone was no reason why a certificate 
sliould be granted. It might not be worth while 
for creditors to offer any opposition. Considei^ 
ing the whole of the circumstances, he would 
allow the certificate to issue after the expiration 



of six months from two years after the adjydica- 
tion, namely, on the 28th November, 1882. 
Solicitor for insolvent, BurUon, 



SOUTHERN DISTRICT COURT. 



Mr. Dbputt Jni>GB Chubb. Aug. 17th, 1882. 

m'OBART V, YAKCE. 

Appbal from a judgment given in the Small Debts 
Court, Ipswich. The action was for £21 10b. 6d., 
damages for conversion of the plaintiffs goods. 

The facts were briefly these: — ^The plaintiff 
purchased the goods, consisting of flour and 
sugar, at the store of one John Hermann, shop- 
keeper, Rosewood, who was adjudicated insolvent 
shortly after the sale. tThe plaintiff paid for the 
goods at the time of the purchase, and took them 
home. The official trustee seized the goods, under 
a warrant of the Supreme Court> claiming them 
as the property of the insolvent, and subsequently 
delivered them to the defendant, who had been 
appointed creditors' trustee in the estate. The 
defendant, after notice and demand from the 
plaintiff, sold the goods by auction, and they 
realised £15 14s. 6d The plaintiff then brought 
this action. 

At the hearing, after the close of the plaintiff's 
case, C, F. Chubby for the defendant, contended 
that the court had no jiuisdiction, tliat the matter 
was properly within the jurisdiction of the 
Supreme Court, in insolv^icy, and that the plain- 
tiff should have proceeded by motion or action in 
that court. 

Gardew argued that ihe plaintiff was within his 
right, and that tlie court had jurisdiction. The 
bench decided to hear evidence for the defence, 
and afterwards non-suited tlie plaintiff without 
costs, although the plaintiff's attorney objected to 
be non-suited, and asked for a veirdict either way. 

After argument. His Honor said that it did not 
appear from the proceedings on what grounds the 
court below had non-suit«d. If because the police 
magistrate thought he had no jurisdiction, then a 
non-suit was incorrect. The proper course in tliat 
case would have been to strike the case out, and 
leave the plaintiff to obtain a mandamus to 
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compel him to detennine it. But, putting that 
question aside, and dealing siniply with the judg- 
ment as it stood, he was of opinion that the 
plaintiff had a good cause of action, aud, on the 
evidence, was entitled to a verdict. The ques- 
tion of jurisdiction was not one for him to decide 
— that was for the Supreme Court; but, in liis 
opinion,- there was nothing to prevent the trustee 
of an insolvent from being sued in the Small 
Debts Court in trifling matters like the presents 
The result of the decisions was not to take away 
the concmreut jiu'isdictions of other courts on 
such matters, but that where the determination 
of tlie question depends upon the peculiar nature 
of our insolvency law, it was proper to take such 
matters to the insolvency tribunal. If a trustee 
was sued in any other court and thought he was 
embarrassed by such proceedings, he could apply 
to tlie Supreme Court for a restraining order, and, 
in a proper case, would get it. Each case de- 
pended on its owii, circumstances, and it was diffi- 
cult to say what cases sliould and wliat should not 
ho dealt with by the Insolvency Court alone, 
hut in his opinion it would work great injustice 
to hold tliat in small matters, involving trifling 
sums of money, the expensive machinery of the 
Supreme Court should be resorted to for the 
settlement of them. Such a decision would 
amount to a practical denial of justice, as in many 
eases the costs would be twice as much as the 
amoimt in dispute. His Honor said he would 
allow the appeal, and set aside the non-suit, and 
send the case back for re-hearing; but if the 
parties consented he would give judgment in the 
case, as there was sufficient evidence to enable 
him to do so. 

The respective counsel having consented, his 
Honor, after striking out £o of the damages 
claimed, as too remote, reduce the plaintiff's 
claim to £15 14s. 6d., and gave him judgment for 
tliat sum, and £3 38. costs of the appeal. 
Solicitors for plaintiffs, Foxton <k Gardew, 
Solicitor for defendant, C. F» Chvhh, 



IN CHAMBERS. 



Harding, J. September 8th, 1882. 

In re jambs Marshall, dbckasbd. 

Administration of Land — "Intestacy Act 

of isrrr 

In this case application had been made to the 
Registrar for administration of the land of de- 
ceased, who died a bachelor and intestate, to be 
granted to his brother, Lewis Marsliall, the only 
next of kin of deceased. It appeared from the 
affidavits filed that deceased died in 1867, at 
Mackay, leaving real estate there. 

That the present applicant was not aware of 
this latter fact till the montli of July, 1882. 

That the Curator of Intestate Estates had not 
taken possession of the land, or obtained an 
order to administer the same. 

That he had been served with a notice of the 
intention of the applicant to make the pre- 
sent application and had taken no steps. 

The Registrar declined to make the grant. 

On application to the judge in. cliambers the 
above facts were admitted, and it was urged that 
as the heir-at-law had not taken possession of the 
land within 12 months of the death of the de- 
ceased or within twelve months of the passing of 
the " Intestacy Act of 1877," that the land vested 
in the Curator under sec. 21 of that Act, and 
further, tliat without such grant being now made, 
transmission of t-he land to the heir-at-law under 
sees. 25 k 26 of the Intestacy Act, could not be 
entered up in the books of the Registrai^Groneral. 

Section 46 of the Act was also relied upon to 
show that even if the Curator had taken posses- 
sion of the land, and partially administered the 
same, that the present applicant was in no worse 
position, as he would still, on proving his heir- 
ship, be entitled to a grant to administer. 

His Honor said tliat a person dying intestate 
prior to the passing of the " Intestacy Act of 
1877 " and leaving land only, that such land went 
to his heii^at-law in the usual way, and could not 
be administered by a grant of the Court, unless 
such land had been taken possession of by the 
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Cumtor under the proyiflions of Bee. 21 of that 
Act, and an order made thereunder for him to 
administer. This, however, not having been 
done in tliis case, sec. 45 of the Act did not apply. 

Application for grant refused. 

Solicitor for applicant, Winter. 



Lillet, C.J. September 13th, 1882. 

ROSB V, OILLBSPIH AND ROSB. 

Will — Separate use — Proceed d proceeds — Corpus, 

A widow, to whom her deceased hasband had devised 
and bequeathed the residue of the prooeeds of the sale of 
his real and personal property, gave by her marriage 
settlement the said residue to trostees in trust for herself 
antil the solemnization of her intended marriage, and 
after, in trnst for her absolute sole and separate use, and 
so that the receipts in writing of herself or such person or 
persons as she should from time to time appoint to receive 
from the trustees any sum or sums of money the proceed 
or proceeds of the said residue, should be a sufficient 
discharge therefor, and in trust for such persons as she 
should appoint by will, and in default, in trust for her next 
of kin. 

Heldf that she had full power of disposition over the 
corpus in her lifetime. 

This was a suit brought by the plaintiff to ascer- 
tain what power of disposition she had over 
certain property contained in her marriage 
settlement, and if she had not absolute power of 
disposition of tlie property, then in the alter- 
native a rectification of the settlement. The 
statement of claim stated as follows : — 

1 & 2. The plaintiff is the wife of the defendant 
Thomas Rose, and was at the time of her inter- 
marriage with the said Thomas Rose, the widow 
of one Mactaggart: The defendant Gillespie, is 
the sole trustee of the plaintiff's marriage settle- 
ment. 

3. On the 25th day of January, 1870, the said 
Mactaggart, duly made and executed his last will 
and testament, the material parts whereof are as 

follows : — 

'*! give devise and bequeath to George Jones and 
Thomas Bloodworth their heirs executors administrators 
and assigns all my real and personal property whatsoever 
and wheresoever and of what nature and kind soever to 
have hold take and receive the same unto and to the use 
of them the said George Jones and Thomas Bloodworth 
their heirs executors administrators and assigns upon 
trust in the first place at such time or times and by such 
ways and means and upon such conditions and stipulations 
as to them may seem advisable to sell and dispose of all 



such real and personal property and to stand poesaised of 
the prooeeds arising therefrom and of any ready money of 
which I shall be possessed at the time of my decease upon 
trust after the payment thereout of my jost debts funeral 
and testamentary expenses to pay to Daniel Mactaggart 
son of the Reverend Dougall Mactaggart at present of 
Edinburgh in Scotland Minister of the Church of Scotland 
the sum of £1,600 and to each of them my said Trustees 
the sum of £50 And stand possessed of the residue of 
such proceeds iu trust for mj wife Jane Eliza Mactaggart 
absolutely free from the debts control interference and 
engagements of any husband with whom she may inter 
marry," 

4 dc 5. The said Mactaggart- died in January, 

1871, and in April, 1872, tlie plaintiff, then Jane 
Eliza Mactaggart, married the defendant Rose. 

6. Previously to tlie said marriage, the plain- 
tiff, by an indenture dated the 28th of February, 

1872, and made between the plaintiff of the first 
part, the defendant Thomas Rose of the second 
part, and Robert Travis and Douglas Helshani of 
the third part, after reiciting tliat the said residue 
devised and bequeathed under the said will had 
not to the day of the date of the said indenture 
been paid over to or received bv the plaintiff, and 
that the real and personal property which the said 
Mactaggart died possessed of was still in the 
possession of and under the control of the 
trustees of the said will, did grant, bargain, sell, 
assign, transfer, and set over unto the said 
Robert Travis and Douglas Helsliam, the said 
residue of the proceeds of the sale of the said real 
and personal estate to hold upon certain trusts 
which as far as is material hereto were as 



II 



Upon trust for the said Jane Elisa Mactaggart her 
executors administrators and assigns until the solemnisa- 
tion of the said intended marriage and from and after the 
solemnisation of the said intended marriage upon trust 
for her absolute sole and separate use independently 
of the said Thomas Rose and not to be subject to his 
debts and engagements or control and so that the receipts 
in writing of the said Jane Eliza Mactaggart or of such 
person or persons as she shall from time to time appoint 
in that behalf to receive from them the said Robert Travii 
and Douglas Helsham or the trustee or trustees for the 
time being of these presents any sum or sums of money 
the proceed or the proceeds of the residue of the said real 
and personal estate shall be a sufficient diseharge therefor 
And upon trust for such person or persons and in such 
manner as she the said Jane Eliza Mactaggart by her 
last will and testament or codicil thereto or any writing 
in the nature thereof shall notwithstanding her coverture 
give or dispose of the same and in default of and subject 
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to any saoh gift or dispoeilion apon trust for saoh person 
or persons as would be entitled to her personal estate if 
she had died intestate and without having a husband and 
in the like shares and proportions as sueh person or 
persons would be entitled thereto." 

The said indenture contained a power of 

appointment of new trustees — 

7. Sets forth the intention of the parties to be 
that the property sliould be the plaintiff's abso- 
lutely with full power of disposition. 

8. The appointment of defendant Gillespie as | 
sole trustee. 

9. No sale of the said residue of the real and 
personal estate was at any time made by the 
trustees of the said will. 

10. Payment of the legacies. 

11. Payment over and transfer to Gillespie of 
all the real and personal estate. 

12. Plaintiff has never had any children and 
there is no probability of her ever having any. 

13. Investment of part of the profits and in- 
come in lands wliich now held upon the trusts in 
the said indenture mentioned. 

14. A large sum of money has been borrowed 
to complete the purchase of the said lands; but 
doubts have arisen whether the plaintiff has full 
power o( disposition of the said residue of the real 
and personal estate. 

15. Loss to the plaintiff and liability incurred 
bv trustee. 

The plaintiff claimed a declaration that she 
had full power of disposition over the property 
comprised in the said indenture of settlement and 
the land purchased as aforesaid in her lifetime, 
administration of the trusts. In the alternative 
a rectification of the settlement. The defendants 
denied paragraph 7, and demurred to so much of 
tlie claim as claimed that the plaintiff had full 
power of disposition over such property as afore- 
said. 

Joinder on demurrer. 

Co&per, A.O.f d Murray-Prior, in support of 
demurrer cited Troutbek v, Bowjhey, L.R,, 2 Eq,y 
534; Anderson v, Dawson^ 15 Ves,, 536 ; Daven- 
port V. BUhopp, 2Y,d C, Ch., 451, 460, 462; 
KeJcewich v. Manning, 1 D, M, d G.f 176, 183, 



187, 188; tauL %\ Paid, 15 Ck D., 580, and 19 
Ch, v., 48. 

Griffith, Q.C, d Noel, for the plaintiff, cited 
Holmes v. Godson, 8 D, M, d G., 152 ; HeaUey v. 
Tlwmas, 15 Ves., 596; Taylor v. Meads, 4 D. J. d 
8m., 597: Jefferys v. Jejferys, 1 Cr, d Ph., 138. 

LiLLST, C.J. : — In this case the defendants de- 
mur to the statement of claim so far as it prays a 
declaration tliat the plaintiff, Mrs. Rose, has full 
power of disposition over the property comprised 
in her marriage settlement, in her lifetime. Her 
claim for relief rests primarily upon that. The 
defendants, on the other hand, allege, that she 
has only a life estate, with a power of disposition 
by will or other instrument in the nature of a 
will, such as a codicil. The decision of this de- 
murrer will depend upon the construction of the 
trusts of the settlement. It is a friendly, suit, 
but I assume that all that is material to the con- 
struction of the instrument, that is, all the temis 
of the instrument itself so far as they are material 
to be placed before the coiut have been truly and 
fully set out, as I have not the indenture of settle- 
ment before me. Tliat being so, it is my duty to 
give my construction of the instrument. It is 
material to observe the state of the property at 
the time the settlement was made, and, as I 
understand, there has been no change up to the 
present time. Now the property settled was the 
residue of tlie proceeds of the sale of the real and 
personal estate of her former husband, bequeathed 
to her by his will as her separate property. It 
was, therefore, her own property at the time of 
the settlement^ but it remained unconverted by 
sale at the time the settlement was made previous 
to her second marriage with the defendant, 
Thomas Rose. The settlement recites that " the 
said residue devised and bequeathed under the 
said will had not to the day of the date of the said 
indentiu'e been paid over to or received by the 
plaintiff, and that the real and personal property 
which the said John Daniel Mactaggart died 
possessed of was still in the possession of and 
under the control of the trustees of the said will." 
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It remained in specie, which is important. Then 
she granted to Travis and Helsham, and after- 
wards to the defendant Gillespie, who was made a 
trustee, '' the said residue of the proceeds of the 
sale of the said real and personal estate,'' to 
hold upon certain trusts, which, so far as is 
material hereto were, upon trust for her until the 
solenmization of the said intended marriage, so 
that it remained her absolute propei-ty until the 
marriage, " and from and after the solemnization 
of the said intended marriage, upon trust for her 
absolute and sole and separate use independently 
of the said Thomas Rose, and not to be subject to 
his debts and engagements, or control." Stand- 
ing alone, tliat is an absolute limitation to her, 
it is not limited merely to her life, but it is an 
absolute gift, that is, she retains her property in 
the condition it was in at the time of the mar- 
riage — her absolute sole and separate property. 
Then in connection with that the instrument goes 
on to say, " so that the receipts in writing of the 
said Jane Eliza Mactaggart, or of such person or 
persons as she shall from time to time appoint in 
that behalf, to receive from them the said Robert 
Travis and Douglas Helsham, or the trustee or 
trustees for the time being of these presents, any 
sum or sums of money the proceed or proceeds of 
the residue of the said real and personal estate, 
sliall be a sufficient discharge therefor." It seems 
to me that the receipts authorised to be given by 
her relate to the corpus of the estate ; the instru- 
ment may be so read, and there is no reason why 
it should be read otlierwise, and I think the lan- 
guage is more naturally read to mean the residue 
of the proceeds of the sale of the estate, and that 
brings it within complete harmony with the 
trusts. That being so, we liave here a woman 
possessed for her absolute separate use and re- 
taining her control of the property after her 
marriage. Then is tliere anything in the subse- 
quent part of the instrument to cut that down or 
to restrict that interest to a mere life estate. It 
is clear if the trusts had stopped there that she 
was absolute owner and could have made a will, 
and the property would have been liable to her 



debts under certain circumstances. I mugt> look 
then to see whether there is anything in the sub- 
sequent trusts or subsequent language of the in- 
strument which would cut down that full estate 
to one merely for life- The instrument proceeds, 
'' and upon trust for such person or persons and 
in such manner as slie the said Jane Eliza Mac- 
taggart by her last will and testament or any 
codicil thereto, or any writing in the nature 
thereof, shall notwithstanding her coverture give 
or dispose of the same, and in default of and 
subject to any gift or disposition upon trust for 
such person or persons as would be entitled to 
her personal estate if she had died intestate and 
without having a husband, and in the like shares 
and proportions as such person or persons would 
be entitled thei^to. It seems to me that the 
instrument provided for her future absolute con- 
trol of the property as against her husband, 
unless slie chose to give it to him by will, and if 
tlie property remained in her hands at the time 
of her death, and she died without making a will, 
the husband was to be excluded. It was not 
necessary to give her this power of disposition bv 
will, she had it, if I am right in saying it was her 
absolute separate property, but she has unneces- 
sarily reserved a jx^wer of disposing of it by will. 
If slie does not dispose of it in her lifetime the 
property is to pass to the persons entitled under 
the Statute of Distributions, to the exclusion of 
her husband, unless she makes a will in his favor. 
The power of disposition bv will is not a limita- 
tion of her power of alienation, her estate not 
being a mere life interest, and I think it is not 
an absolute declaration of trust in favor of the 
next of kin. I think she is entitled to full power 
of disposition in her lifetime in any way that an 
absolute owner could alienate, she is not a mere 
life tenant with power to appoint by will. If she 
does not dispose of it in her lifetime, the property 
is to go to her next-of-kin. The judgment there- 
fore must be for the plaintiff, with costs out of 
the estate. 

Solicitors for the plaintiff. Hart, Mein d' 
Flower, 

Solicitor for defendants, Edwards. 
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FULL COURT. 



November 7th, 1882. 

IN THE MATTBB OF THE APPLICATION OF BOBBBT 
BULCOCK FOB A WBIT OF MANDAMUS. 

Kltctoral RolU Act of 1879 (43 Vict. A'o. 5, ss. 9 
d 19 J — Quarterly Lists and Annual Lists. 

It is no answer to an objection taken that the form of 
Dotice prescribed by sec. 19 of The Electoral RoUs Act of 
1879 has not been strictly comp led with, to say that the 
person on whom it was served is not prejudiced by the 

informality. 

Appucation for a rule nisi, calling upon Moses 
Ward, W. Kent, and W. J. Page, J.J.P., and 
Robert Brodie, to diow cause why a writ of man- 
damus should not issue commanding the justices 
to enter an adjournment of tlie hearing of the 
objection of Robert Bulcock to the name of 
Robert Brodie appearing on the electoral roll of 
North Brisbane, and commanding tiieiu furtlier 
to hear and determine such objection. 

Tlie rule was moved for on the affidavit of 
Charles Edward Smith, solicitor for Robert Bul- 
cock, stating that as such solicitor he appeared 
for him at the Revision Court held on Tuesday 
last before the justices * named. On the 24th 
October, BulcodL gave notice to the clerk of petty 
sessions of an objection to Brodie's name being 
placed on the electoral roll of North Brisbane, in 
these words : — " I hereby give you notice that I 
object to the name of Robert Brodie being re- 
tained on the annual list for the electoral district 
of North Brisbane.'' Evidence of due service of 
the notice was given before the magistrate, when 
Swanu^ick, who appeared for Brodie, objected 
tliat the notice was bad, in that the word 
'' annual " was used therein instead of " quar- 
terly.'' The bench held that this objection was 
fatal, and refused to adjudicate upon or inquire 
into the merits of the objection raised by Bulcock. 

Edwyn Lilleyy in arguing in support of the 
application, quoted the various sections of the 
Act referring to the matter. He said it appeared 
that Brodie's name was on the quarterly list ex- 
hibited prior to the holding of the Revision Court, 
and that at the time the objection was raised tlie 



bench were considering the quarteriy list, but 
Mr. Bulcock in his notice had used tlie word 
"annual" instead of quarterly. At the same 
time the court was the annual revision court. 
Brodie was not in the least prejudiced by the use 
of the one word instead of the other in the notice 
of objection, as he was present at the court, and 
had the objection taken on his belialf. 

Liu.HT, C. J. : — The Act is imperative on the 
point. The 9tli section provides that every objec- 
tion " shall be " in the form, and subject to the 
provisions of the 19th section of the Act; while 
the words of the form given in the 19th section 
are — " I hereby give you notice that I object to 

the name of being retained on the [annual 

OP quarterly, as the case may 6«] electoral list of 
the police district," &c. When a statute says a 
thing shall be in a certain form, the question of 
whether anyone is prejudiced or not, can not be 
considered, and where a man's public right is 
sought to be affected, the law must be interpreted 
strictly. Wliy the statute is imperative is not for 
the court to say. The rule nwj* munt be refused. 

Harding and PniNO, J.J., concurred. 

Rule nisi refused accordingly. 

Solicitors for applicant, Smith ilb Smith. 



IN THB MATTER OP AN ARBITRATION BETWEEN ELIZA 
DE CASTRE8 AND JOHN OARD. 

Arbitration — WitMrawal of umpire — Subsequent 

award, 
Eliza db Captres and John Card were partners 
in a soda-water manufactory at Charters Towers. 
By clause 23 of the deed of partnership, all dis- 
putes as to partnership matters were to be re- 
ferred to two arbitrators, who had power to choose 
an umpire who, if the arbitrators disagreed, was 
to decide alone all matters in dispute. Certain 
disputes having arisen, two arbitrators — ^John 
Archibald and Joseph Harvey — ^were appointed, 
who chose John McDonald as umpire. Nine 
days after all the evidence had been taken, and 
advocates for both parties had closed their cases 
before the arbitrators and umpire, but before 
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any award bad been publidied, the umpire wrote 

the following letter to the parties : — 

Charters Towers, Aag. 12th, 1888. 

In the matter of arbitration between John Oard 
and Mrs. De Gastres. 

To Messrs. John Abchibald and Joseph Harvey. 

Oentleven — 

On the last occasion of meeting as arbitrators and 
umpire in the above matter, I learned for the first time 
that our decision in this matter would not necessarily be 
final, either party having the option of appeal to the 
Supreme Court. I intimated to yon then that I would not 
act further in the matter as umpire unless the parties 
signed a deed of arbitration making our decision final, and 
binding on both Mr. Oard and Mrs. De Castres. If the 
deed of arbitration is prepared and executed I will willingly 
proceed ; but, if otherwise, then be good enough to accept 
this as notice from me that I retire from the arbitration. 

I am, Gentlemen, 

Yours faithfully, 

John McDonald. 

The contents of this letter were communicated to 
Mrs. De Castres and John Gard, who both refused 
to execute such a deed as the umpire required. 
On the Slst August, the umpire, without any 
notice to either party, published his award, by 
which he (inter alia) declared the partnership 
dissolved, directed the arbitrators to take posses- 
sion of the partnersiiip property, and directed a 
sale thereof. 

On the 5th October, the submission to arbitrar 
tion was made a rule of court. On the same day 
a rule nisi was obtained to set aside the award 
on tlie following grounds: — 

(1) That before making tlie said pretended 

award, the authority of the umpire had 
terminated by his refusal to proceed with 
the reference, and his giving notice of such 
refusal to the parties. 

(2) That the said umpire exceeded his authority 

in directing John Archibald and Joseph 
Harvey to take possession of the property 
of the partnership subsisting between the 
parties, and directing a sale thereof. 

(3) That the said umpire exceeded his 

authority by directing a dissolution of the 
said partnership, and oth^-wise awarding 
upon matters not in difference between 
the parties. 



On November 7th, GriffUh, Q.G., {MansfUM 
with him), moved the rule absolute. 

Real showed cause. As to ground 1, he sub- 
mitted that :— (1) The letter of August 12th, 1882, 
was not a final withdrawal. (2) The umpire told 
the arbitratrors afterwards he would proceed, as 
he found his decision would be final. By Interdict 
Act J fffc, 16, the arbitrators could re-appoint. As 
to grounds 2 and 8, he quoted Rusgell an Arbitra- 
tion, 119 ; Chadton v. Spencer, 3 Q.B.D. 122; 
Lewin t\ Holhrook, 11 M,dW , 110; Darby r. 
Whitaker, 4 Drew, 134 ; In re Randall, Saunden 
S Coy., 1 Q.B.D., 748. 

Griffith, Q.G, in reply, submitted as to ground 

1 : (i) When an umpire withdraws he cannot 

come back; (2) No re-appointment. If so, it 

ought to be made before reference. As to grounds 

2 and 3, he referred to In re Mackay, 2 A. d' lil,, 

356. 

The nde wsw made absolute, with costs, on the 

ground that the umpire had witlidrawn from the 
arbitration and thereby terminated his autihority, 
and that he could not resume it without the con- 
sent of both parties. 

Solicitors for Eliza be Castres, Edwards d- 
Marsland. 

Solicitor for John Gard, Bunion. 



MILLS V. 



DAT DAWN BLOCK GOLD MININO COMPANT 
LIMITED, ALBXANDBB TOUNO AMD JOHN 
^ MALONB. 

Gold Fields Act of 1874, and Regulations there- 
under — Applications for gold mining leases — 
refusal of lease by Minister — Priority— For- 
feiture. 

In September, 1879, under and in accordance 

with The Gold Fields Act of 1874, and the regu- 
lations made thereunder, the plaintiff applied for 
a lease of a portion of auriferous land on the 
Charters Towers Gold Field. His application, 
which was numbered 262, was received and re- 
corded by the Warden. Before the Warden had 
reported on the application, the defendants, 
Young and Malone, under regulation 81, applied 
for the cancellation of No. 262, on the ground of 
non-representation according to the relations. 
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BegidaUon 81 of 1874» is as follows : — 

" In all cases in which no objections have been lodged 
against any lease within thirty days from the date of the 
application being lodged with the Warden, the ground 
applied for shall, nntil the decision of the government is 
made known, be worked half -handed ; bat when intimation 
has been given that the application has been granted, the 
ground shall, within one month, be effectually and con- 
tinuously worked full-handed. A failure to comply with 
this clause will entail forfeiture, whether the lease has been 
iflBued or not." 

On 9th April, 1880, the Warden, after hearing 
evideoce, refused to cancel No. 252, and on 13th 
May, 1880, he reported on No. 262 to the 
Minister for Mines and recommended that a lease 
should be issued to the plaintiff. On the 1st 
June, 1880, the Minister for Mines rejected the 
plaintiff's application on the groimd of non-repre- 
sentation. On the 2nd June, 1880, the plaintiff 
made a fresh application, numbered 290, for a 
lease of the same and some additional land, but 
the Warden refused to receive the plaintiff's appli- 
cation. On the 5th June, 1880, the defendants. 
Young and Malone, made an application, num- 
bered 270, for a lease of a large part of the land 
comprised in No. 290, wliich application tlie 
Warden received and recorded, and under that 
application for lease the defendants. Young and 
Malone, took possession of the land and they and 
their transferees, the Day Dawn Block Gold 
Mining Company Limited, have occupied and 
worked it ever since. On the 10th May, 1881, a 
writ of mandamiM was issued out of the Supreme 
Court directed to the Warden conunanding him 
to receive, record, and report on No. 290, the 
receipt of the application to date as of 2nd June, 
1880. The Warden received and recorded No. 
290 on 21st May, 1881. The plaintiff then 
brought this action for trespass against the de- 
fendants in respect of the auriferous land occu- 
pied and worked by them. On the 13th of Octo- 
ber, 1882, on the application of the plaintiff. His 
Honor The Chief Justice, under Order XXXIV, 
r. 2, of the Judicature Act, ordered that tlie ques- 
tion of law whether plaintiff's application for 
lease No. 290 had priority over defendants' appli- 
oation No. 270 should be decided before any 



question of fact was decided in the action, and 
that the said question of law should be argued 
before the Full Court on November 7th. 

The Attorney-General^ (GriffUh, Q^C, and 
Real with him), for thei plaintiff. 

Garrick, Q,C., (Mansfield with him), for the 
defendants. 

The following were the plaintiff's points for 
argument :— 

(1) That xmder the regulations in force in June, 

1880, applications for leases were entitled 
to priority according to the date at which 
they were tendered to the Warden. 

(2) That under the said regulations an appli- 

cation prior in point of time did not lose 
its priority by reason only that a previous 
application had been refused. 

(3) That under the said regulations an appli- 

cation by a person who iiad objected to the 
grant of a previous application for a lease, 
which previous application liad been re- 
fused, does not, by reason of such objection 
and refusal, become entitled to priority 
over a subsequent application by the first 
applicant which was prior in point of time 
to that of the objector. 
The following were the defendants' points for 
argument. 

(1) That tlie application of defendants, Alex- 

ander Young and John Malone, for lease 
No. 270, is entitled to priority over plain- 
tiff's application for lease No. 290 under 
regulation 7 of the Ist June, 1877, under 
The Gold Fields Act of 1871 

(2) That imder the regulations in force in 

June, 1880, applications for leases were 
not entitled to priority according to the 
date at which they were tendered to tlie 
Warden. 

(3) That under the said regulations an appli- 

cation prior in point of time did lose its 
priority by reason only that a previous 
application by the applicant had been re- 
fused. 
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(4) That iinder the said regulations an appli- 
cation by a person who bad objected to 
the grant of a previous application for a 
lease, which previous application had been 
refused, does by reason of such objection 
and refusal become entitled to priority 
over a subsequent application by the first 
applicant which was prior in point of time 
to tliat of the objector. 

Griffith y Q.G., for plaintiff, contended — 

(1) That tlie priority of No. 290 over No. 270, 

was priority in point of time; that regu- 
lation 7, of Ifft June, 1877, applied to 
leases only, not to applications for lease. 
The regulation is as follows: — 

(7) *' Any miner or party of miners giving notice to the 
Warden of a gold-field that a leasehold is not being worked 
in acordance with the conditions of the lease, and applying 
for the forfeiture thereof, shall, in the event of such lease- 
hold being forfeited, have a preferent right for seven days 
after such forfeiture to take possession of the ground so 
forfeited or any portion thereof, as a claim, or to apply for 
the same as a leasehold." 

(2) Tliat even if this regulation did apply to 

applications for leases, the refusal of a 
Minister to grant the lease did not con- 
stitute a forfeiture. 

(3) That if this were a forfeiture the plaintiff 

had a right to be heard before forfeiture 
was pronounced against him. Smith v. 
The Queen, 3 App, Cases, 614. 
Regulation 8 of 1874, only m^aiis that the grant- 
uig of the lease does not prevent evidence being 
given of breaches of conditions committed before 
grants 

Garrick, Q.C., for defendants, submitted — 

(1) All regulations, from No. 77 to 86, of Regu- 

lations of 1874, apply to applications for 
leases as well as to leases — e.g., sub-sec. 
9, of regulation 77. Plaintiff's interpre- 
tation of regulation 81, was a forced one — 
regulation 81 applied in express terms to 
applications for leases. 

(2) There was a forfeiture in consequence of a 

ministerial act; therefore, plaintiff was 
not entitled to a hearing;. 
[Refers to sec. 15 of the Act of 1874.] 
That the Minister is not obliged to call evidence 



or to hear the parties. He may refuse or 
grant the lease. MacFarland's Digest of 
the law of Mining, p. 90 ; Title Lease, Nos. 
6 & 7. 

Griffith, Q.C., in reply: The statute gives a 
right to the fuvt applicant— can be no ministerial 
forfeiture. Sec. 15 of Act of 1874, merely gives 
a right of entry. 

Lillet, C.J. : — In delivering the judgment of 
the court, said : In this gase, by an order made by 
myself on the 13th October, 1882, it was referred 
to the Full Court to consider the question of law, 
whether the application of tlie defendants, Youiig 
and Malone, for lease No. 270, was wititled to 
priority over the plaintiff*s application for lease 
No. 290, by reason of the application made by 
the defendants to the Warden for the cancellation 
of the plaititiff*s previous application for lease 
No. 252. In* pursuance of that order, the parties 
stated the points wliich they intended to aigue, 
and those most material, in fact, the only points 
for consideration are those under the first and 
second headings: — 1. " That under the regulations 
in force in June, 1880, applications for leases were 
entitled to priority according to the date at 
which they were tendered to tlie Warden. 2. That 
under tlie said regulations an application prior 
in point of time did not lose its priority by reason 
only tliat a previous application by the 
applicant had been refused.'' These are the 
plaintiff's contentions. The question raised 
upon the pleadings also, in the fifth paragraph of 
the plaintiff's statement of claim, is one of re- 
fusal. The plaintiff alleges, and it is not denied, 
that his application for lease No. 252, was 
refused by the Governor on or about the 1st Jime, 
1880. No question of forfeiture is raised upon 
the pleadings unless there is anything in the Act-, 
or the regulations making a refusal a forfeiture. 
Tliat is the issue — ^whether a refusal disentitles 
the plaintiff to priority for his renewed applica- 
tion, made immediately after the refusal of his 
application. No. 252. It may be convenient here, 

to briefly recapitulate the actual facta. The 
plaintiff applied for a lease, that application was 
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numbered No. 252. Subsequently the d^en- 
dants brought the matter before the Warden upon 
a complaint that the claim was not represented, 
I suppose, not being worked by the number of 
men required by the regulations. The Warden 
heard that complaint and decided adversely to it, 
because lie recommended to the Governor diat the 
plaintiff should have an issue of his lease. Not- 
withstanding that report and recommendation, 
the Minister — the Crown — ^refused the plaintiff 
his lease on the application No. 252. There is no 
allegation in terms and nothing on the pleadings 
that I can discover to ^ow tliat it was a for- 
feiture. The presumption, in the absence of any 
allegation or evidence, would be that it was a 
mere refusal. We cannot presume, a forfeitiu'e, 
which it seems to me must be a substantive de- 
claration. He applied for lease. No. 252, and 
was refused that lease. Is there anything then, 
ill the statute or the regulations giving a refusal 
the diaracter of a forfeiture. If it was a for- 
feiture in terms, it is a remarkable fact that the 
parties will not say so. The parties in their 
pleadings liave refused to call things by the names 
they seek to give them upon the argument. We 
can only deal with the record, and I propose not 

to travel out of it. 

By section 10 of Th€ Gold Fields Act 1874, 

the Governor is authorised to grant leases subject 

to the provisions of the Act and of the regulations; 

'•for any term not exceeding twenty-one years, 

and to renew the same for any such term at the 

yearly rental of £1 per acre, and upon the terms 

and conditions prescribed by the regulations.'' 

These are to be mning leases. By the 12th 

section — 

*' E^erj mining lease issued ander this Act or the regu- 
latioDS shall contain a condition that if the leasee his 
execators administrators and assigns fail at any time daring 
the term to fulfil the conditions or terms therein contained 
or to ose the land bond fide for the purpose for which it 
shall be demised the lease shall for any sueh failure be 
voidable at the will of the Governor.*' 

No lease was issued here and all the conditions 

which relate to leases appear to be set aside from 

the * question. This was a mere application, 

which was refused. If the Governor had inti- 



mated his acceptcmce of the application it might 
have been oalled a granting of a lease, although 
it would not have been an issue of a lease. By 
the 12th section, therefore, there is something in 
the liature of a forfeiture. The lease was void- 
able at the will of the Governor upon failure of 
conditions. Voidable by the will of the Governor, 
I think, means voidable upon a regular inquiry, 
something in the nature of judicial proceedings. 
By the 13th section — 

*' When any land a mining lease of which shall be applied 
for shall be or shall comprise the whole or part of land 
held by the applicant under a miner's right the interest of 
such applicant under such right shall in no wise be affected 
by such application or by the refusal or abandonment or 
failure in any other way thereof." 

Now, there are clearly three things recognised 

by the statute — a forfeiture at the will of the 

Governor for breach of conditions; a refusal or 

abandonment; or failure in any other way — so 

that a refusal is a distinctly recognised matter 

under the statute itself. Then the 14th section 

gives a right to the applicant. 

*' The entry upon occupation of or interference with any 
ground so applied for as aforesaid by any pe»on who shall 
not prior to such application have been in the lawful occu- 
pation of such ground shall at any time after the lodging 
of such application and niitil and unless such application 
shall be refused or soeh entr^or occupation or interference 
shall have been authorised by the Oovernor be deemed to 
be a trespass or encroaehment. And the applicant for the 
said ground may proceed for such trespass or encroachment 
and for any damages in respect thereof and for the recovery 
of any gold taken by such first mentioned person from the 
said ground or for the value thereof before any \Tarden*8 
Court." 

Now the applicant there until the refusal of 
Ills application has certain rights, he can sue for 
trespass, and he oan recover any gold taken from 
the ground, whether in liis own right or on behalf 
of the Crown, it is not for me to say. He has a 
right to sue for trespass until the refusal of his 
application by the Governor. There may be a 
discretion to be exercised, but there is the fact 
that as against forfeiture, a refusal is distin- 
gushed by the statute, so that the pleading comes 
witliin the terms of the statute, and I do not pro- 
pose to travel out of it. 

By the 16th section — 
** In case any lease granted under the authority of this 
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portion of this Aot or the regulations or of any Act 
authorising the granting of leases for mining purposes, 
shall be or be liable to be forfeited or determined by any 
breach of condition or otherwise." 

There is a power of re-entry giv^i to the 
Crown, 80 that again we have forfeiture diBtin- 
guished from rrfusal all through the statute. As 
to the first point — ^whether application for leases 
are entitled to priority* according to the date at 
which they were tendered to the Warden, I 
think, there can be no doubt upon the true con- 
struction of ihe 14th section, which gires a pro- 
tectorate of the ground and the gold to the first 
applicant, untd the refusal of his application. 
The first applicant has that right, a posses- 
sory right, and a right of protectorate over 
the ground and gold until the Crown has 
notified a refusal of his application. That 
would be sufficient to give him priority. 
Then as to the second point — that an application 
prior in point of time did not lose its priority 
by reason only tliat a previous application by 
the applicant had been rofused. Immediately 
after (to continue the statement of facts) the re- 
fusal by the Grovemor of application No. 252, the 
plaintiff put in another application. Thero was 
no application then in on behalf of the defen- 
dants, and that is the question now raised — 
whether that application tendered immediately 
after the refusal oi No. 252, takes priority over 
an application put in by the defendants after- 
wards. I have already said, that being first in 
point of time, it would take priority. What 
would be the effect if there had been a forfeiture 
is another matter, and it is not for me to consider. 
The application put in immediately after the 
refusal of No. 252, required, I think, to 
be dealt with in the same way as an 
application by any other party. That application 
was rejected by the Warden, and he was com- 
pelled by mandamu9 from this court, to receive, 
record, and report upon that application of the 
plaintiff. In the meantime, however, before any 
proceedings had been taken for mandamus, and 
after the Warden had refused to receive, record, 
and report upon the application, the defendants 



had put in an application, No. 270. The Warden 
was compelled by this court, to receive, record, 
and report upon the application of the plaintiff, 
and that applk»tion was numbered 290. There 
is no dispute that the plaintiff's second applica- 
tion, although numbered later than the defen- 
dants', was in first Being first then in point ol 
time it is entitled to priority, unless there is some- 
thing in the regulations or in the Act which would 
deprive it of that statua There is nothing in the 
Act or regulations to prevent a man having had 
one application refused putting in another, there 
is nothing to prevent him so doing. The objec- 
tion to the first application may be removed or 
cured by his subsequent application ; and I cannot 
say, that being once refused, he is disentitled to 
apply a second time for the same ground. The 
plaintiff, put in his second application imme- 
diately, and, I think, he is entitled to priority. 
The question of forfeiture is not one for our con- 
sideration, it was raised in ihe argument, but it 
was not stated in the pleadings. What might be 
the position of the {daintiff if there had been a 
forfeiture, I think, it imnecessary to say, as it may 
be a matter for argument in another case, and I 
do not think it desirable to travel out of the 
record, and to give a speculative decision. I 
think, then, that the plaintiff's application. No. 
290, is entitled to priority of consideration — ^I go 
no further — ^by the Minister. I say nothing as 
to what discretion or power he may have in 
dealing with it, as that is quite unnecessary. 
The application is entitled to priority of con- 
sideration. The costs will be paid by the 
defendants. 

Solicitor for plaintiff, Thy fine ; agent for 
Morgan, Cliarters Towers. 

Solicitor for defendants, Chamher%, 
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IN CHAMBERS. 



Prino, J. Nov. 20tli, 1882, 

IN THB WILL OF LIYINQSTON PATBBSON, DECEASED. 

Will — KxecxUor iwt resident in Queensland — 

Probate. 
Livingston Patbrson, late of Fernlee Station, 
in this colony, died at Sydney, in New South 
Wales, having executed a will, dated the 4th of 
May, 1882, by whioh he appointed J. A. Paterson, 
L. P. Bain, and J. L. Deloitte, executors. The 
two last mentioned executors renounced probate. 
All these executors are residents of Sydney 
aforesaid. A great portion of the deceased's 
property, is station property in this colony. J. A. 
Paterson, applied to the Registrar for probate of 
the said will, but the Registrar refused the appli- 
cation, on the ground that the said executor was 
resident without the jurisdiction of the Supreme 
Court of Queensland, and that no affidavit had 
been filed showing that there was no debts due 
in this colony. 

Griffith, Q,C,, in support of the application, 
stated that the only difficulty in the case was that 
the executor, J. A. Paterson, was resident out of 
the jurisdiction. He contended that an executor 
took liis title from the wiU, and was not like an 
administrator who was the officer of the court, 
and tliat a testator could appoint any executor he 
pleased. 

Section 32 of the Probate Act, gave the court 
power to appoint an administrator out of the 
jurisdiction, but that section did not apply to this 
case. Tlie English practice was different to ours, 
and he submitted the court would not decline to 
make the grant unless some of the special cir- 
cumstances mentioned in section 32 existed, but 
would follow the English practice. He referred 
to Lyons v. Balfour, 2 Adams, 501 ; In the Goods 
of D. F. de Angulo Urmella, L K, 1 P.dD., 698; 
In the Goods of Sampson, L.R., 3 P,dD., 48, 

The Registrar relied on — In re Hope, Queens- 
land Law Journal Reports, p, 11, which was a 
similar application to the present, and said in 
tbat ^ase executors domiciled in South Australia 



had to furnish t^e court with evidence that no 

debts existed in this colony before probate was 

granted, which was all that was asked in this 

case. 

Prino, J., considered the English practice 

should be followed, and ordered probate to be 
granted. No special circumstcmces existed under 
sec. 32 of the Probate Act, so far as he was aware, 
and it was for the creditors or other persons inte- 
rested to bring such circumstances before the oourt 
by opposing tlie application. The executor could 
not be required to swear that there were no debts. 
Solicitors for executor. Hart, Mein <6 Flower. 



Harding, J. Nov. 21st, 1882. 

IN THE MATTER OF THE APPLICATION OF BOBBRT 
BULCOCK FOB A PROHIBITION AGAINST V08E8 
WABD AND OTHER JUSTICES AND FREDERICK 
H. HANNINGTON. 

ElecUtral Rolls Act of 1879 — Jurisdiction of 

Magistrates as to costs. 

This was a motion to make absolute a rule nisi 
granted by His Honor on the Monday previous 
for a writ of prohibition, calling on Moses Ward, 
William Joseph Page^ William Henry Kent, and 
William Thome, justices of the peace, and Fred- 
erick Hapham Hannington, to show cause why 
they should not be restrained from proceeding in 
respect of an order for costs made by ihe justices 
under the Electoral Bolls Act of 1879. 

Griffith, Q^C, appeared to move the rule abso- 
lute; and the Attorney-General showed cause on 
b^ialf of the respondents. 

The Attorney-General said the objection which 
had been lodged by the appellant was against 
Hannington's name being retained on the 
" annual li«t,'' whereas it never was on that list, 
but only on the " supplementary list;" and if the 
notice referred to the annual list it was bad air to 
date, having been given on 24th October instead 
of before the 1st October as provided by the 
statute. He contended that an objection having 
been once made it could not be withdrawn, and 
that the magistrates were justified in granting 
. costs wh^ the matter came before them. 
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Griffith, Q.C., in reply, said the statute enacted 
that the rerision oourt might grant costs against 
the objector if it Ethould appear that he had 
^' made or attempted to sustain any groundless, 
frivolous, or vexatious claim or objection." He 
argued that the matter never having an'ived at 
the stage of inquiry and adjudication by which 
alone it could be determined whether the objec- 
tion was groundless or frivolous, and as the 
justices had no general power to give costs, the 
order made by them in the present case should 
be quashed. 

His Honor thought the order of the magistrates 
extra-judicial, and made the rule absolute. 

Solicitors for applicant, Smith d; Smith, 

Solicitors for respondents^ Daly dc Uellicar. 



IN INSOLVENCY. 



LiLLBT, C.J. November 21st, 1882. 

IN THE INSOLVENT ESTATE OF JAMES MACPHERBON 
OP BOOANTUKOAN, PUBLICAN. 

" Jiwo/ivwcy Act 1874** — lligfUs of Creditors under 
second insolven'^j first insolvency not havintf 
been closed. 
On th# 3rd November, an application, under sec. 
127 of ''The Insolvency Act 187^*' on behalf of 
the Official Trustee in the insolvent estate of 
James Macpherson, was made for the opinion, 
advice or direction of the court concerning matters 
connected with the estate. Macpherson became 
insolvent in 1876, when Mr. Miekin was appointed 
trustee, his interest afterwards devolved upon 
Mr. Newman who succeeded him as Official 
Trustee. In October 1882, the insolvent, without 
having had his previous insolvency closed, and not 
hpving obtained a certificate of discharge, was 
agsun adjudicated insolvent. The creditors in the 
second insolvency appointed Carl Harden of Rock- 
hampton the trustee of the estate. Under the 
first insolvency only two debts were proved and 
no assets were realised. Previous to the second 
insolvency Macpherson had been carrying on 
business for some time and had obtained asseta. 
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These assets the tnistee under the second insol- 
vency daimed and the question for the opinion of 
the court was, whether the Official Trustee should 
hand over these assets or whether the creditors 
under the first insolvency had not a prior right to 

them. 

Griffith, Q.Ci {Byrne with him) for the Official 

Trustee, cited Ex parte Ford, In re Caughey, 1 Ch. 

D,, 521 ; Kx parte Watson, In re Robei'ts^ 12 Ch, 

D., 380 ; Morgan v. Knight, 15 C.B., N.S., 669 ; 

33 L.J., C.P., 168. 

Real for the creditors under the first insolvency 
cited, Ex parte Broailhent, W.N., 1882—110. 

Edwyn Lilley for the trustee under the second 
insolvency. 

Lillet, C.J. : — Tlie Official Trustee has asked 
for my direction upon the statementa of facts 
submitted to me in writing. I am asked to say 
whether the property of t^e insolvent is to be 
delivered to the Official Trustee under the first 
insolvency, or to the creditor's Trustee under the 
second. There are two questions of law raised 
in the matter — Ist, whether the first insolvency 
being unclosed and subsisting, a second insol- 
vency can be valid and have any effect? Upon 
that, I think, the authorities are clear. Mtrrgan 
V. Knight, 15 C,B,, N,S., 669 ; 33 LJ,, (7.P., 168. 
Ex parte Ford, In re Caughey, 1 Ch. D., 521, and 
other authorities liave determined that question, 
that a second insolvency may be effectual although 
a first insolvency may be still in force. Then the 
second question is, whether the Official Trustee 
under the first insolvency, has by liis conduct 
lost his right to administer the future acquired 

property of the insolvent, as against a creditor's 
trustee, who has been ^ected under a second in- 
solvency ? There is no doubt, that under our law, 
where an insolvent has not got his certificate, 
and where the first insolvency is unclosed, future 
acquired property would vest in the Official 
Trustee under the first insolvency, unless he has 
done something to lose his right to possess and 
administer it; if he has, the title of the credi- 
tor's trustee under the second insolvency would 
prevail. The question tl^n is one of fact, did 
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the Official Trustee nnder the first insolvency, 
consent and permit the insolvent to possess and 
deal with the after acquired property? If so 
why then the doctrine of reputed ownership 
would come in. The trustee, who is the 
owner of the property by virtue of the insolvent 
law, is in no better position than any other 
owner. Upon the authorities if he stands by and 
permits a man to trade and deal with property as 
his own, he may, as against a trustee under 
another insolvency, lose his right to possess and 
administer it. It depends upon the view I take 
of the conduct of the Official Trustee. When a 
man has left the court without his certificate, 
there is no obligation on the trustee to exercise 
any surveillance over him, but if he receives 
positive information that the insolvent is possessed 
of after acquired property, I think, it is his duty 
to look after it, and if he does not he runs the 
risk of losing the administration of it, when the 
insolvent has dealt with it in such a way as to 
create new obligations and new rights. I have 
had some difficulty in determining the matter, 
simple as the facts are, but I have come to the 
conclusion that the Official Trustee really permitted 
the insolvent to trade with this after acquired 
property, and that it ought to go to the creditor's 
trustee under the second insolvency. The de- 
termination of the right depends upon the con- 
struction I put upon this correspondence. The 
original insolvency occurred in 1876, and for six 
years, the trustee, and for three years, the creditors 
under the insolvency, have utterly neglected their 
rights with the knowledge that this man was 
carrying on business again in the same place, and 
creating new obligations and new rights. 

** Mr. J. Maopherson, late of Gogango, filed his aohedale 
some time ago ; he has been carrying on the same bnsiness, 
blacksmith and publican, CometTille. ever since, but has 
done nothing towards liquidation. We should Uke to 
knoir as one of his creditors if anything can be done in 
the matter.'* 

Now there is a positive statement, absolute 

information to the trustee, and we will see the 

reply. If he chose to disregard it and shut his 
eyes to the fact, subsequent parties are not to be 
prejudiced, 



"In roply to your letter on 23rd instant, presuming 
the above insolvent to be the person referred to, I find 
that the only assets returned in his statement of affairs, 
filed 20th February, 1877, were some £300 worth of book 
debts, which my predecessor, Mr. Miskin, evidently found 
worthless and impossible to collect. The only creditors 
who have proved in the estate are yourselves and Messrs. 
Henry Jones A Co., and to date, nothing has been realized. 
If the insolvent is really trading in his own name and the 
property or rather stock-in-trade is his own I shall have 
no hesitation in attaching it, but prior to taking this step 
I shall be glad to receive from you definite information on 
this head, and seeing that there are no funds available, I 
shall further require from yourselves and Messrs. Jones 
<jfc Co., a letter of indemnification in respect to costs 
incurred, as it might be that the property seized would not 
be of sufficient value to cover the expenses of levy. &o." 

Under this positive information there is no 
doubt they told him distinctly the insolvent was 
trading with after acquired property, he rests 
upon that for three years, the reason that he has 
stated for so doing is, because they would not 
give him a letter of indemnification. I think, 
therefore, that the administration of the property 
must go to the creditor's trustee under the second 
insolvency. The Official Trustee and the credi- 
tor's trustee to have their costs out of the estate. 
The creditors under the old insolvency will not 
get costs. 

Solicitor for Official Trustee, Macpherson. 

Solicitor for Creditors' Trustee, BwUon. 

Solicitors for creditors under Ist insolvency, 
liees Jones d Brown, 



FULL COURT. 

December 5th, 1882. 

In re John Donaij>son of Ipswich, an L^solvent, 
Ex parte Gbobqe Hbnby Newman, Official 
Trustee op the Estate. 

Inaolvency Act of 1874, s. 108 — Assignment of all 
debtor's property — Reasonable and sufficient 
consideration given at tlie time, 

A bill of sale including all the existing property of a 
trader, and containing a power to seize all after acquired 
property was made by him in favour of a creditor, in con- 
sideration partly of an existing debt and a parol agreement 
to pay the debtor's existing debts, and to provide means 
to oarry on the business. On and about the date of the 
execution of the bill of sale, all the existing debts made 
known to the said creditor were paid, and sums were 
advanced by him for the purpose of carrying the debtor on 
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in his basiness. Evidence was admitted at the hearing to 
prove the real consideration of the deed : — 

Held, that the bill of sale was not an act of insolvency, 
and that ander the 108th section of the Act there was a 
reasonable and sufficient consideration given at the time. 

This case was heard before His Honor Mr. Justice 
Pring on the 25th, 26th, and 27th, of October, 
1882, on the following Notice of Motion : — 

" Take notice that this Honorable Conrt will be moved 
before His Honor Mr. Justice Pring on Wednesday 27th 
day of September instant at ten o'clock in the forenoon or 
as soon thereafter as Counsel can be heard by Mr. Griffith 
Q.C.. of Counsel for G. H. Newman the Official Trustee 
of the estate of the abovenamed insolvent that it may be 
declared that a Bill of Mortgage registered No. 71003 from 
the abovenamed insolvent to Bobert Walker Wilson and 
Gilbert Wilson dated the 24th March 1881, to secure repay- 
ment of £160 on demand with interest at 9% per annum, 
a Bill of Mortgage registered No. 72052 from the said 
insolvent to the said Bobert Walker Wilson and Gilbert 
Wilson dated the 23rd April 1881 to secure repayment of 
£465 on demand with interest at 9% per annum, a Stock 
Mortgage registered No. 153 Book 15, dated the 28th 
March in the year aforesaid from the said insolvent to the 
said Bobert Walker Wilson and Gilbert Wilson to secure 
repayment of £465 on demand with interest at 9% per 
annum added, and a Bill of Sale registered No. 92 Book 
15, dated the 29th March in the year aforesaid from the 
said insolvent to the said Bobert Walker Wilson and 
Gilbert Wilson to secure repayment of £465 on demand 
with interest at 9% per annum and further advances, were 
fraudulent and void as against the said Official Trustee 
and that the said B. W. Wilson and G. Wilson be ordered 
to pay to the said Official Trustee, the value of the pro- 
perty comprised in the said securities. Or that if the said 
securities are not so fraudulent and void as against the 
said Official Trustee that the several payments to creditors 
of the said insolvent more particularly set out in the 
schedule hereunder written and which are deducted by 
the said B. W. Wilson and G. Wilson from the proceeds 
of the property comprised in the said securities are im- 
properly deducted and that the said B. W. Wilson and 
G. Wilson may be ordered to pay the amount of such 
payments to the said Official Trustee. Or otherwise 
that the rights of the said Official Trustee in and to the 
property comprised in -the said securities and as to the 
amounts of the payments mentioned in the schedule here- 
under written may be declared void or for such further or 
other order as the Court may direct. 

«* Dated the 20th day of September, 1882/' 



If 



*i 
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The Schedule above referred to. 

1881. £ s. d. 

March 5, Paid Betiring P/n (Wilson Bros.) 305 11 
23, Paid A. J. Thynne on a/c Perkins 

A Go • • 92 u « 

,, Mortd Bicardo for bullocks ... 101 5 
„ Wilson Bros., commission paying 

Mort <jfc Bicardo 2 10 7 

„ J. B. B. Bruce 77 13 10 

Landy Bros, for sheep 19 10 10 

Wilson Bros., commission paying 

Landy Bros 9 9 

P/n due to J. Ivory 188 8 9 

April 12. Scott <ft McGregor's ft/c 153 2 

21, Ginn A Hooper 44 13 1 

22, Scott A McGregor, for sheep ... 27 15 
May 2, W. Coleman's a/c 22 10 

12, J. B. B. Bruce, costs of 

mortgages 18 14 

June 1 <fr 2, Ginn <ft Hooper's a/cs 280 5 5 

8, A. J. Thynne 150 

£1287 15 5 

Onffith, Q.C, Real, d LiUey, for the Official 
Trustee. 

The Attorney General f Pope Cooper) d Prior, ior 
Wilson Bros., the respondents. 

The facts sufficiently appear from the judgment. 

PiiNG, J. :— It was admitted that the bill of 
sale and the stock mortgage mentioned in the 
notice of motion were one and the same document 
— namely, the cattle mortgage of the 29th of 
March. A great deal of evidence, oral and docu 
mentary, was adduced on either side, including the 
three deeds mentioned in the notice of motion. 
The dates of these deeds are the 24th and 29th of 
March, 1881, and the 28rd of April, 1881. I 
reserved my decision. The case may be stated 
thus : — On the 22nd of March, John Donaldson 
(the insolvent) was indebted to Wilson Bros., of 
Brisbane, stock and station agents, in the sum of 
£805. Donaldson was then carrying on the 
business of a butcher in Ipswich, and owned some 
property in South Brisbane, the title deeds of 
which were in theTiands of Mr. Thynne, his soli- 
citor. On the 22nd March, 1881, Donaldson 
called on Thynne, and having been served with a 
writ at the suit of Perkins & Co., and being much 
annoyed at the service, expressed a wish to be 
adjudicated insolvent. Thynne then made a 
pencilled memorandum of Donaldson's stitement 
of his assets and liabilities. When this state- 
ment had been made out Thynne told Donaldson 
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that it waa a pity that he should be adjadicated 
insolvent, as he (Thynne) thought the business 
was a good one and would pay. Donaldson was 
a constituent or customer of the respondents 
(Wilson Bros.) and consigned produce, consisting 
of hides, tallow, Ac, to them for sale. Thynne, 
on the same day (22nd March), waited on Mr. B. 
W. Wilson (one of the members of the firm), and 
showed him the statement as per memorandum, 
and said he thought the estate would pay, and 
requested Wilson to consider if he would not pay 
off all those liabilities, and take security oyer the 
assets and enable Donaldson to carry on the 
business. Wilson said he would consider it. At 
three o'clock on the same day (22nd March) 
Wilson went to Thynne*s oflSce and there met 
Donaldson and Thynne. Referring to the Gram- 
pian Hills estate, Donaldson said it was a splendid 
purchase, and also gave Wilson and Thynne to 
understand that he had paid £600 deposit, and 
the balance of the purchase money was a secured 
debt on the property. He represented it as a 
transaction entirely apart from his business. 
Wilson said he would consider Thynne's proposal. 
Thynne then represented to Wilson that it wag 
absolutely necessary that Donaldson should as 
soon as possible pay off two pressing creditors, 
Perkins and Co., and Gribb and Foots. Mr. 
Thynne at this time had the deeds of some land 
in South Brisbane belonging to Donaldson. 
Thynne said that until Wilson had made up his 
miad to carry Donaldson on, Wilson could make 
a temporary advance to pay off these two debts, 
estimated at i?160, and that Donaldson would give 
security £or this advance over the South Brisbane 
property. Mr. Cameron valued the property at 
about £200, and on the following morning (28rd) 
Wilson intimated to Thynne that the £160 could 
be had as soon as he liked. Wilson gave a 
cheque to Thynne for £82 6s. 2d. (Perkins & 
Go's, debt) on the 28rd, and gave a cheque to his 
solicitor, Bruce, for £77 Ids. lOd. (Gribb and 
Footers debt). On the 25th the bill of mortgage, 
dated the 24th March was executed. On the 24th 
March, Wilson paid Mort and Ricardo, a sum of 



£101, less 2^ per cent commission. At this time 
Wilson does not appear to have made up his mind 
whether or not he would accede to Thynne's pro- 
posal. On the 26th March, Wilson inspected 
Donaldson's business, and estimated it as worth 
from £1600 to £2000 per annum. On the 26th 
of March, Wilson met Donaldson, Bruce, and 
Thynne, at the latter's office, and then said that 
he would pay Donaldson's liabilities according to 
Thynne's memorandum, and the lawyers were to 
have the securities prepared as soon as possible, 
and he (Wilson) would pay through his solicitor. 
Wilson also said that he would provide Donaldson 
with cattle, and keep him going; but that if 
Donaldson did not keep steady he would wind 
him up. Donaldson went down on his knees and 
said he would not touch drink for twelve months. 
The cattle mortgage of the 29th March was 
executed, which assigned by way of mortgage all 
Donaldson's book debts, stock-in-trade, &c., to 
secure the sum of £160, then advanced, and a 
sum of £806 then due, making together the sum 
of £466. There was no contract set out in this 
deed that Wilson should make any further ad- 
vances or carry Donaldson on. This deed, how- 
ever, was alleged to have been irregularly drawn 
up by an inexperienced clerk in the absence of 
Mr. Bruce from illness. Oral evidence was given 
of the real nature of the transaction. On the 2drd 
April, a bill of mortgage of certain property in 
Ipswich (admitted to be the slaughter-house 
paddock) was executed by Donaldson to Wilson 
Bros., to secure to them the sum of £466, then or 
previously advanced, and all such further and 
other sum or sums of money as are now, or may 
hereafter be advanced by Wilson Bros, to Donald- 
son, with interest on the same at 9 per cent. 
There was a declaration in this bill of mortgage 
that it was collateral with the bill of mortgage of 
the 24th March, and with the cattle mortgage. 
It was admitted that the three deeds disposed of 
all Donaldson's available property by way of 
mortgage. On the 29th March, after the com- 
pletion of the transaction, Wilson gave a cheque 
to Donaldson for £60 to pay for sheep, and on the 
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same date paid Landy Bros, for sheep, £19 lOs. 
lOd. On the 12tb April, Wilson paid Scott and 
Macgregor £158 2s., in pursuance of a previous 
promise. On 21st April, Wilson paid Ginn and 
Hooper £44 Ids. Id., and on 2nd May, paid Cole- 
man £22 10s. These sums appear to have been 
included in Thynne's memorandum, as other 
liabilities, £100, and were paid accordingly. The 
only other advance for sheep appears to have been 
on 1st April, £71 16s. 6d. Donaldson became 
unsteady and absented himself from his business^ 
and on the 7th April, Wilson took possession and 
continued to carry on till SOth April, when all 
Donaldson's property, covered by the securities, 
was sold and realised as follows : — The South 
Brisbane property, £288 8s. 8d. ; the whole of 
the butchering business and the paddock, £1025 ; 
and £19 5s, 2d., on account of pigs sold. It 
further appeared that Mr. Wilson paid to the 
Bank of Australasia £181 8s. in order to obtain 
a transfer from them to Donaldson, of the slaugh- 
ter-house paddock. Donaldson was adjudicated 
insolvent on the 6th June on the petition of a 
judgment creditor for £500 ; there were two other 
creditors for small amounts. In Thynne's memo- 
randum the Grampian Hills property is set down 
as an asset paid £500, * 8000 acres of land at 1 8s.; 
balance due, £2740.* Neither Thynne nor Wil- 
son knew anything to the contrary until the 1st 
April. In point of fact, Donaldson had given a 
cheque for £500, which was dishonoured in 
January. Wilson, on the 26th March, refused to 
have anything to do with the Grampian Hills 
property, as he said he thought the only security 
that could be given over it would be a second 
mortgage ; that he did not see how he could find 
a security on it. It was attempted to be shown 
that Wilson was told of the dishonour of this 
cheque by Mr. M'Gregor on the 28rd March, but 
it is clear that Mr. M'Gregor was in error as to 
the date. Both Thynne and Wilson fully be- 
lieved that Thynno's memorandum contained a 
statement of all Donaldson's liabilities Mr. 
Griffith contended that at the time these transac- 
tions took place Donaldson was insolvent within 



the meaning of the Insolvency Act of 1874, and 
that Wilson knew it, and that the property as- 
signed was substantially the whole of Donald- 
son's property, and amounted to a fraudulent pre- 
ference of some of his creditors to the others. He 
cited the following cases :^Kx parte Fiehsr, LM,^ 
7 Ch., 686: Ejc pane Dawn, 17 Ch. Div. 26; 
Tomkins r. Saffety ; In re Cook, 3 App. Cases, pp, 
213 and 556; Ex parte ZwUchenbart, 3 MofU, 
Dea and De Gejc, 671 ; Leake v. Young, 6 K. S B,, 
965. The Attorney- General (Pope Cooper) sub- 
mitted that the securities, although in part in- 
accurate, nevertheless when taken with the evi- 
dence adduced by Wilson and Thynne, are, after 
a careful examination, valid, and that the various 
payments made by Wilson Bros, were paid in 
good faith to enable Donaldson to carry on and 
without any knowledge or notice at any time of 
any fraudulent preference under section 106, of the 
Insolvency Act of 1874 ; that section 109 only 
changes the onus of proof, and the respondents 
have proved that the securities were made in good 
faith on the part of the respondents, and tiiat 
they were protected by subsection 8 of section 12 
of the Act. He cited Kx parte Ellis, In re Ellis, 
2 Ch. Div., 797 ; Ex parte Winder, 1 Ch, Div., 
290 and 560; De Gex's Bankruptcy Reports, 
273 and 290. With regard to the mcnrtgage 
of the 28rd March, I am of opinion that the ad- 
vance of £168 to pay off Perkins and Go. and 
Oribb and Foote*s debts was made solely on the 
security of that bill of mortgage. At that time 
Mr. Wilson had not promised to pay off Donald- 
son's liabilities and carry him on, and, moreover, 
this advance was not made until Wilson had ob- 
tained Cameron's valuation, which was about 
£200. Moreover, this South Brisbane property 
had (as I apprehend) nothing to do with Donald- 
son's butchering businesB. I think, therefore, 
that this mortgage must be upheld, and that 
Wilson is entitled to retain, out of the amount 
realised by the sale— namely, £288 8s. 8d., the 
money advanced, £160, and 9 per cent interest on 
that amount up to date of sale, together with 
costs and expenses attending the sale, and the 



Jamvabt l8T, JS88.] 



THE QUEENSLAND LAW JOURNAL. 



lOd 



bdaDce must be pMd over by him to the Official 
Trustee. I think the entire evidence — docu- 
mentary and oral — shows clearly that the inten- 
tion of the parties on the 25th March was, that 
in order to enaUe Donaldson to carry on bis busi- 
ness (which Wilson believed to be a paying one) 
Wilson made the promise (which was verbal) to 
pay off Donaldson's liabilities and carry him on, 
and Donaldson gave the securities. Wilson 
Bros, paid off the liabilities, and up to the time 
of taking possession they appear to have made 
the following advances to Donaldson for the pur- 
chase of sheep to enable him to carry on the busi- 
ness, namely :-<29th March, £19 10s. lOd. ; 29th 
March, £60; 1st April, £71 16s. 6d. Wilson 
Bros., in consequence of Donaldson's behaviour, 
were compelled to take possession on the 7th 
April, and continued in possession, carrying on 
the business until the SOth April, the date of the 
aale. I may here remark that, according to the 
evidence of G. Wilson, Donaldson was doing a 
good business, and if he had kept sober he would 
have made a fortune. Moreover, Wilson himself 
folly believed the business to be a paying one. 
In Kx parte EUis ; In re EUu, 2 Ch. IHr., 798^ 
Mr. Justice Mellish says, ' the result of the autho- 
rities is that where a debtor assigns his whole 
property as a security for a past debt only it is 
an act of bankruptcy, whatever the motives of 
the parties may have been. If there is also a 
farther advance it is not a question whether the 
further advance is great or small, but whether 
there was a bond fide intention to carry on busi- 
ness.' James, L.J., says — that ' it was clear 
from the evidence that the transaction was bond 
,fide. It was the intention of both parties that 
the bankrupt should go on with his business, and 
that if he behaved well he should receive further 
help.' I am of opinion that the whole evidence 
shows that the transaction was entered into by 
both parties with the sole intention of enabling 
Donaldson to carry on his business, which he 
could have done successfully if he had behaved 
himself and attended to it I may add that the 
oases of Ex parte Winder^ In re IVinstanleyj 1 Ch. 



Div.f 290 and the case of Ex parte Chester, 
In re Dungate, reported in a note at page 298, seem 
to me to shew that a contemporaneous parol agree- 
ment such as Wilson Bros, made in this case, 
coupled with further advances actually made, 
would be sufficient to support the deeds. I 
declare that Wilson Bros, are entitled to retain 
out of the proceeds of sale of South Brisbane pro- 
perty £160, with interest at 9 per cent to date of 
sale, together with costs of sale, and that they 
pay over the balance to the Official Trustee. And 
further, I declare the deeds of the 29th March 
and the 28rd April to be good and valid. The 
costs will be allowed to the respondents. 

From this judgment the Official Trustee 
appealed. 

The appeal was heard on the 9th, 11th, and 
Idth of November. 

Griffith, Q.C., RecU d Lilley, for the appellant, 
(the trustee). 

Cooper f A>ix», d Murray- Prior ^ for the respon* 
dent (Wilson Bros). 

Griffith^ Q,C., deduced his arguments from 
these propositions :— 

1st. A verbal arrangement of the kind made 
here not legally binding on the mortgagees 
will not support the mortgages. 

2nd. A mere agreement for future advances, 
even if binding, is not sufficient under our 
statute. 

8rd. The real arrangement was an assignment 
of the whole of the debtor's property to pay 
particular creditors, or all the creditors, and 
in either event this is an act of insolvency. 
The transaction amounts to a cessio bonorum. 

He cited Ex parte Dawn, 17 Ch, D., 26; Ex 
parts Winder, I Ch. />., 290; Ex parte Foxley^ 
L.R,, 5 Ch», 515 ; Butcher v. Eastowe, 1 Doug. 
295 ; Insolvency Act 1874, s. 44 {1 d 2), $. 108 ; 
Ex parte Zxcilchenhart, 3 M.D. d D., 671 ; also 
on appeal, De Gex, 273 ; Leake r. Young, 5 
E, d h,, 955. To explain the meaning bond 
fide* under the Act, Ex- parte Saffery, 4 Ch, D,, 
655 ; on appeal, 3 App. Cases, 218, 224 ; Ex parte 
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Fishei, L.R, 7 CA., 636; Linden v. Sharp, 6 
M.dG,, 895. 

Real followed, and cited CUffonl v, TuireU, 9 
Jur, 633 f and Lie/child* s Case, L.7?., 1 Eq,, 231, 
on the question of the admissibility of parol 
evidence, to prove the real consideration of the 
securities. He also referred to some of the cases 
above. 

Cooper, A.G , submitted that there was a 
reasonable and sufficient consideration given at 
the time. The bill of sale and securities were 
executed bond fide with the view of enabling 
Donaldson to carry on his business, and therefore 
there was no act of bankruptcy. There was a con 
temporaneous parol agreement to make further 
advances, and thus enable the insolvent to carry 
on his trade, and substantial advances were in 
fact made. This is sufficient to support the 
securities. He cited Mutton v. d'utuoell, I E. d 
B., 15 ; Ex parte Winder, 1 Ch, D., 290 ; Ex 
parte Dawn, 17 Ch. D., 26 ; In re EUis, 2 Gh. /)., 
797 ; In re King, 2 Ch. D., 256 ; Imtolvency Act 
1874. ss. 108, 109, 112, d 113; and commented 
at length on Tomkins v. Saffenj, 3 A pp. Cases, 
213. 

Murray- Prior followed, and cited In re Coleman, 
L.H., 1 Ch., 128; Lonmx v. Burton, L.tl , &C.P., 
107, 114; Kx parte Held, L.R., 14 Kq., 593; 
Bittlestone v. Cook, 6 E. d B., 296 ; Pennell v. 
Reynolds, 11 C-B. fN.S.j 709 ; Ex parte Butcfier, 
L.R., 9 Ch., 598 ; 7 H.L., 839 ; Ex parte Kevan, 
L.R., 9 Ch., 754. 

Griffith, Q.Cf in reply. 

On the 5th December, judgment was delivered 
as follows : — 

LiLiiEY, G.J. : — This is a motion calling upon 
Messrs. Wilson & Co. to show cause why three 
deeds of incumbrance should not be set aside on 
the ground that they are to be considered fraudu- 
lent within our colonial insolvency law. The 
general law of insolvency in this colony is practi- 
cally the same as in England. It is founded 
upon two or three principles which have been 
declared by the oourt from time to time, and are 



perfectly clear to all lawyers. If a man strips 
himself entirely of his property, and so puts an 
end to the possibility of trading or of dealing 
with the moneys of his estate, so that be can 
not pay his way, or if he makes provision by any 
means for the distribution of his estate among bis 
creditors, in any other way than under the sanc- 
tion of the insolvency law and the courts, he com- 
mits an act of insolvency, and the transaction, if 
between him and a creditor, certainly, or between 
any other person in fact, would be deemed to be 
fraudulent. Two exceptions, which are in principle 
practically one, have been engrafted upon these 
general rules or principles. If a man excepts from 
the grant such proportion of his property as 
would enable him to pay bis creditors, the transac- 
tion would not be deemed fraudulent, or if he re- 
ceives at the time of the transaction anything in 
the nature of a fair equivalent it would not be 
deemed fraudulent. The fair equivalent would be in 
the nature of an exception and stand upon the same 
footing as a substantial exception from a general 
grant, and it may be applied in the same way as 
that of a reservation. It may be used in carrying 
on his trade or discharging his liabilities, but a 
man must not enter into any transaction which 
will deprive him of the means of meeting his lia- 
bilities, or, if he is unable to meet them, withdraw 
his assets from the operation of the law of in- 
solvency, from that form of administration which 
the law has provided for the effects of persons who 
are unable to meet their engagements. That is 
the general law. There are three instruments 
sought to be impeached ; the first is a biU of 
mortgage for £160 of the 24th March, given by 
Donaldson to Messrs. Wilson ; the second is a 

bill of sale of the 29th March between the same 
parties ; and the third is a bill of mortgage of the 
28rd April between the same parties. With re- 
gard to the bill of mortgage of the 2drd April it is 
a collateral security, and its fate will depend upon 
the conclusion we come to with regard to the 
bill of sale of the 29th March, which is the princi- 
pal instrument, and towards which nearly all the 
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arguments were directed. The bill of sale of the 
29th March, which I call the principal instrument, 
looked at by itself without any other evidence to 
support it, undoubtedly falls within the general 
rules, and must be considered fraudulent.- It is an 
instrument which recites that Donaldson, the 
insolvent, is indebted to various creditors, and also 
to Messrs. Wilson in the sum of £805 ; it then 
proceeds to give security to the Messrs. Wilson 
for the sum of J&465 ; that £465 includes also a 
sum^of £160, which was lent on the mortgage of 
the 24th March preceding. The instrument then 
is one which makes provision for the securing the 
payment to Messrs. Wilson of an antecedent debt ; 
it would be, in fact, a preference of the Messrs. 
Wilson against the creditors, whose existence is 
recited in the instrument itself, so that the deed 
would be an act of insolvency. It would hinder 
and delay the other creditors if we judge only by 
the instrument itself. But the parties were per- 
mitted to give evidence in support of the deed, 
the evidence being directed to show that the 
recitals did not set out the true nature of the 
transaction, but that the Messrs. Wilson had given 
a sufficient consideration for the conveyance of the 
property, which rendered the instrument free from 
taint under our insolvency law. If that is so then 
they would be entitled to have the transaction 
upheld. Now, our insolvency law, whilst it 
upholds the general principle of the English law on 
the subject, has in one section of our Act made the 
local law somewhat more stringent. There is 
nothing in the English Act, that I can find, like 
the 108th section of our Insolvency Act of 1874. 
If this case had depended upon the 107th or the 

109th sections of our Act, which are similar to the 
English law with some exceptions not important 
in this matter, the transaction might beheld, and, 
I think, it is hardly disputed that it would have 
been a bond fide transaction and for valuable con- 
sideration. But our 108th section requires some- 
thing more, I think, than bond Juien, it requires 
that the consideration shall not only be valuable, 
but that it shall be reasonable and sufficient and 



that it shall be given at the time the instrument is 
executed, &c. I think it will be convenient and 
render my deliverance more intelligible if I give 
a short resume of the facts. Early in March, 
1881, Donaldson was carrying on business in 
Ipswich, he dishonored a promissory note for £805 
which he had given to Wilson Bros. They do not 
appear to have been pressing him, nor to have been 
urgent creditors, the reason probably being that 
they had been agents for his affairs from the pre- 
ceding December and had the most perfect confi- 
dence in the solvency of his business, and, there- 
fore, felt no uneasiness as to the ultimate payment 
by Donaldson. But the dishonor of the promis- 
sory note in March was evidence that he was 
insolvent, because insolvency as it has been again 
and again defined in this court, and as also laid 
down in the English courts by the highest authori- 
ties, means inability to meet your engagements as 
they become due. A man may have a million 
pounds worth of property as against a bill falling 
due of £805, but if he has not the money ready 
to meet the bill he is insolvent in point ai law, 
although perfectly solvent in point of reason. But 
as a matter of business convenience, where a 
man fails to meet his engagements as they become 
due, the creditor may appeal to the insolvency law 
for a rt medy and the distribution ot his effects, 
although as to the ultimate result of the insol- 
vency the large possession would be more than 
adequate to meet all demands upon it. Well, then, 
later on in March Donaldson was sued by a 
creditor, another evidence of insolvency in law ; 
and he was contemplating insolvency because 
feeling irritated with being served with process 

in a public place, he consulted Mr. Thynne and 

submitted to him a statement of his affairs and 

was making arrangements to become insolvent. 

Under these circumstances, Mr. Thynne, thinking 

him in anger and unreasonable, and his statement 

of affairs showing a large surplus and a valuable 

estate, and the business being a good one yielding 

something like from £1000 to £2000 a year, and 

thinking he was only insolvent in contemplation 
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of law, for assuming that statement to be true he 
would be able to pay his debts twice over, Mr. 
Thynne applied to the Messrs. Wilson. Now 
there is no doubt, it has not been attempted in 
fact, to raise any reasonable doubt that the 
Messrs. Wilson entered into and carried out this 
transaction, whatever its character in law, in per- 
fect good faith) and that they placed themseWes in 
a position which they need not have put them- 
selves in, if the transaction had not been entered 
into in perfect good faith and entire honesty. 
Mr. Thynne applied to the Messrs. Wilson, and 
the obligation was undertaken on their part ; 
although I am bound to say it was an imperfect 
one that could not be sued upon at law but still it 
was an honorable obligation on their part. Now 
as to the instruments themselves. This case, as it 
seems to me, depends for its determination upon 
the view we take of the circumstances as applied to 
the 108th section of the Act of 1874. The whole 
case seems to me to hang upon that section. If 
it had depended upon the other sections 107 or 
109, or upon the general insolvency law, I should 
have no hesitation in coming to a conclusion 
favorable to Messrs. Wilson. But this case 
involves some delicate consideration, particularly 
the points ably argued on behalf of the creditor who 
instructed Mr, Griffith and sufficiently on the part 
of those instructed by the Messrs. Wilson. Was 
every one of these instruments given for a reason- 
able and sufficient consideration? I will first 
consider them separately. It had been conceded 
that the bill of mortgage of the 24th March 
for £160 might be considered as a separate 
transaction. Mr. Justice Pring found that it was 
and I shall consider it as a separate transaction. 
The first was the bill of mortgage of the 24th 
March for £160. That was a mortgage, and it is 
not possible to say that the mortgage for £160 is 
not good for £160, so to that extent the instru- 
ment is good. But I think it is probable it may 
be held to be and, I think, can be held to 
be relative to the antecedent debt, a reasonable 
and sufficient consideration, for the land after all 
only realised £288, deducting expenses it would 



probably not be worth more than £200. 8o that I 
think that deed standing by itself as a mort- 
gage transaction must be held to be a 
deed given for a reasonable and suffi- 
cient consideration given at the time, and 
if that stood alone, as I hold that it was given 
for a reasonable and sufficient consideration, 
given at the time, it would be a valid transaction. 
Section 108, not only requires that the consider- 
ation should be reasonable and sufficient, but 
that it should be given at the time of the trans* 
action. My view is not that the money need 
be given on the instant, but that the transaction 
should be contemporaneous ; if there was a long 
interval I should hold that it was a consideration 
not/given at the time. I think we must interpret 
the section by the course of business which takes 
place in daily life ; therefore, I read at the time 
as contemporaneous, not necessarily on the instant. 
It may be given on the day before, or on the 
ipoming or evening of the day, or possibly 
a week or fortnight after, and still be given 
at the time within the meaning of the 
statute. But I should not be disposed to give 
a very extensive latitude to this interpretation of 
the statute, I think it better that it should 
be construed as nearly and as practically to the 
words of the statute as possible. I have said 
that the principal instrument is the bill of sale of 
the 29th March, the bill of mortgage will stand 
or fall by our dealing with the bill of sale. The 
bill of sale of the 29th March, in so far as it 
merely secured an antecedent debt, I have said 
would be bad within the meaning of the insolvency 
law, but the consideration which the Messrs. 
Wilson have set up in support of the deed was of 
a nature which would bring it within one of the 
saving exceptions which I have indicated, namely, 
' that it was given for a fair equivalent, or in our 
I law, for a reasonable and sufficient consideration 
given at the time of the transaction. So that 
' although the deed would be bad under the general 
insolvency law, it may be sufficient if it can 
be brought within one of the exceptions indicated 
if either a substantial reservation, or if a fair 
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equivalent were ^ven for the cesBion. I think 
tho evidence to support- that consideration waH 
properiy admitted. The consideration is said to 
be this — When the statement of Donaldson's 
affairs was submitted to Robert Wilson on behalf 
nf his firm, it appeared that they were required 
to pay the existing debts of Donaldson, and to 
provide means for carrying on the business. It 
seems to me, although the obligation was imper- 
fect, they undertook honorably to discharge his 
debts, and took upon themselves the burden of 
his affairs. They gave evidence of that by pay- 
insr a very substantial portion of his existing 
debt* on the verv day the instrument was ex- 
ecuted. They paid over £360, I take off the 
£160 previously paid to creditors, between the 
23rd and the 2f)t.b March. In fact, taking from 
the 23rd to the 29th March, and putting the two 
deeds together, as we may do, and probably ought 
to do, it was all one transaction, they actually 
diHcharged liabilities to the amount of £629 4s. 
7d. irrespective of their own debt. The whole of 
the effects under the mortgage of the 24th of 
March, realised £1,277 Bs. 5d., treating the busi- 
ness as a going concern. Tliey paid more than 
that. I am disposed myself, and I think, rightly, 
to regard one or two of the subsequent payments 
as within the consideration. If we add £153 28. 
thit will make £682 6s. 7d. which they paid at 
or about the time of the execution of these two 
instruments of the 24th and 29th March. Now 
their own antecedent debt was onlv £305, so that 
thev increased the obligation of the insolvent to 
them by two-thirds, he became their debtor for 
over £1,000, instead of £305. I am including 
the cash advance, £60, in that sum, but they pro- 
posed to do more than that, they proposed to 
c^rry him on, and if he had been a man who had 
any control over himself, control merely to the 
extent of looking after his business, I think, they 
did enough for him to carry on his business ; not 
onlv did they discharge all the debts according to 
the statement laid before them, but they proposed 
to make further advances and carry out the 
pbligation. Was that a fair equivalent, or, in the 



language of our statute, was it a reasonable and 
sufficient consideration for what they got, that is, 
security for their past debt. There is one cre- 
ditor for £500 represented by Mr. Griffith, who 
says, nothing has been done for him, that he is 
left out in the cold, but that is always the case in 
matters of this kind, iiis name appeared in the 
statement of affairs submitted to Wilson when 
considering the matter, but it appeared with the 
letters P.D. (paid) against it, so that the Messrs. 
Wilson entered into the transaction in perfect 
good faith, believing that the debts paid were all 
Donaldson's liabilities. I have come to the con- 
clusion, lookiner at the deed either as a separate 
transaction, or as is the inclination of my judg- 
ment, that it was all one transaction ; though the 
transaction of the 24th March may be regarded 
as a distinct transaction, still I am inclined to 
think th<^t I do no violence to the truth in regard- 
ing the transactions upon these deeds as substan- 
tially one, I think, there was a reasonabe and suffi- 
cient consideration given, as it appears to me that 
it was, bond fide, a real honest attempt made to 
carry this man on and to discharge all his 
liabilities. They did not press him for the debt 
owing to them, they made further advances, until 
he began drinkiner, and seeing that it was utterly 
hopeless to expect any change in him they were 
compelled to take possession and sell. It was 
contended by Mr. Griffith, that although some of 
this money might be within the consideration that 
as to the payments made after they took possesr 
sion and sold they must be held responsible. I 
think not. I think thev were payments bond 
fide, made without any notice of the act of insol- 
vency, and that they must be held valid. 

The motion was dismissed with costs. 

HARniNQ, J. : — So far as the facts are concerned 
they have been sufficiently stated by The Chief 
Justice. The application is an application by the 
trustee in the insolvent estate of Donaldson, to 
set aside securities made by him in favor" of the 
Messrs. Wilson Bros, within six months of the 
presentation of a petition of insolvency against 
him. The case was argued by Mr. Griffith for the 
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trustee, and it was contended bv him that the 
securities were void under the general principles 
of the insolvency law — ^as being an assignment of 
the whole of the debtor's property for the benefit 
of all, or some of his creditors, as being such an 
assignment to secure a past debt without a suffi- 
cient equivalent given at the time, or an assign- 
ment void under the 108th section of our Act 
which is different to the English insolvency law. 
If the transaction will stand under the 108th 
section, I think the grounds which will support 
it thereimder, will be also sufficient — ^in this case ' 
— ^to maintain it against the other arguments. 
Under the 108th section, Mr. Griffith argued 
that: (1). A verbal agreement of this kind not 
legally binding on the mortgagee will not support 
the securities. (2.) That a mere agreement for 
further advances, even if binding, is not suffi- 
cient. In this case, as far as the facts go, I have 
formed the opinion that at the time of the execu- 
tion of this mortgage there existed no binding 
agreement to make subsequent advances to any 
extent whatever. A mortgagee in advancing 
monies to his mortgagor freouentlv covenants to 
make certain further advances, limited in 
amount ; it would, therefore, be nothing extra- 
ordinary to find an agreement of that kind here. 
An honorable understanding on the part of the 
Messrs. Wilson that they would make further ad- 
vances possibly existed, but I cannot say that I 
think that anything less than a binding legal 
agreement could be weighed in arriving at the 
conclusion whether a reasonable and sufficient 
consideration had been given at the time under 
the 108th section. However honorable then, unless 
there was a binding legal agreement, the tran- 
saction so far as it depends on this must fall 
Under the 108th section the transaction is to be 
void if a petition for adjudication be presented 
against such debtor within six months. The law 
savs it is to >»« void during the whole six months 
if a petition for adjudication is presented. Now, 
if an honorable understanding would support the 
transaction if carried out, the following anomaly 
would result. The yalidity of the securities would 



depend upon the circumstance whether or not the 
honorable understanding had or had not been car- 
ried out before the petition was presented, since, 
if the petition was presented before it was pos- 
sible to carry it out, nothing would have been 
done in pursu^ince of such understanding, and the 
securities would be void, whereas, if the presenta- 
tion of the petition was later and something had 
thereu{H>n been done in pursuance of the under- 
taking, the securities would be valid, in which 
case the validity of the securities would depend 
upon some act done after the time of the making 
of the securities, and which the party doing it 
was not bound to do. Hence if there was a verbal 
arrangement not amoimting to a legal binding 
agreement on the mortgagee to make further ad- 
vances, I do not think it could be accounted as a 
reasonable and sufficient consideration given at 
the time, in whole or part ; if there was a legal 
bindingr agreement, I think it could be weighed as 
part of the consideration. I have already said 
that there was no such binding legal agreement 
therefore, I throw that out of my consideration 
and proceed to consider whether, other than this» 
there was a reasonable and a sufficient considera- 
tion given at the time. The negotiations for 
these mortgages commenced on the 22nd March, 
and were so far matured that, by the 23rd, the 
Messrs. Wilson had ascertained the value of cer- 
tain freehold property, and that it would justify 
them in making an advance in cash to the extent 
of £200, and had thereupon informed Mr. 
Thynne, the insolvent's solicitor, that they must, 
have further time to consider whether they would 
take up the whole matter, but that they were 
satisfied that thev could go to the extent of the 
£160 at once on the securitv of these freeholds^ 
i\nd, as I hold it, as preliminarv to going to the 
whole extent they advanced on the 23rd March, 
£82 6s. 2d., part of the £160, to pay a pressing 
creditor (Perkins k Co.), and on the 24th March, 
the insolvent executed the mortgage to secure 
the £160, the balance of which, £77 138. lOd., 
was to be paid by Messrs. Wilson to Cribb * 
Foote, which they subsequently did pay. On the 
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'2%h March, these negotiations still went on, the 
insolvent Donaldson all the time offering the 
security which he ultimately gave, if Wilson Bros. 
made certain advances, and that in addition to 
the advances then made they should have seciuity 
for the amount of the dishonored bill for £305 
wliicli Donaldson then owed them. Under these 
ciruumstances Wilson Bros, on the 23rd paid 
Mort & Kicardo on behalf of the insolvent, i>101 
.)8. ; Landy Bros. i>19 10s. lOd. ; and on the 29th, 
tiiey gave the insolvent i>60 in cash, and paid 
Ivuiy £188 8s. 9d., making in all £529 4s. 7d. 
On that 29th March, as security for these ad- 
vances, Donaldson executed a bill of mortgage in 
their iavor of all the properties not included in 
the previous bill of mortgage, and subsequently 
in April a bill of mortgage tmder the Keal Pro- 
perty Act was actually executed. But I consider 
tiiat stands or falls, and is as good as the bill of 
sale of the 29th March, although it was not 
executed till some time after as the property was 
lx»und in ii^quity by the bill of sale. So that on 
the 29th March, when the bill of sale was 
executed, Wilson Bros, had advanced in all a sum 
of £529 4s. 7d. Subsequent to this and in pur- 
suance of the honorable understanding to make 
turther advances or to pay these debts, but for 
which I can find no binding agreement, they paid 
Scott & McGregor £153 2s. ; Ginn & Hooper, £44 
13a. Id.; and Coleman, i;22 lOs., making toge- 
ther £220 58. Id., but I do not think these sums 
call be considered as forming part of the reason- 
able or sufficient consideration given at the time 
of the execution of the mortgage. To my mind 
there was nothing legally binding upon them to 
make these payments. Therefore, what I have is 
this, a sum of £529 4s. 7d. advanced as a present 
advance and for which the insolvent gave 
secimty, and for the past advance of £305. Now 
the question is, is that sum of £529 4s. 7d. con- 
sidered in connection with the amount of the 
value of the property given as seciuity, and the 
amount of the first debt to be secured, a suffi- 
cieutlv reasonable and sufficient consideration 
given at the time to support a security for the 



advance of £305. It is more than equal to it, it 
is nearly half as much again. Considering the 
amounts which in the cases cited have been held 
sufficient to support the transaction, and which in 
many ca«es was much less than this, I think when 
as much as the debt and nearly half as much 
more is given, it is a reasonable and sufficient con- 
sideration given at the time, and that conse- 
quently the deeds must stand. Then as to these 
sums, amounting to £220 5s. Id., made subse- 
quently. The bill of sale provides for not only 
" securing the sum then advanced, but further 
advances made during the continuance of this 
security." These payments were made prior to 
any notice of any act of insolvency or anything 
else which to my mind render them void, conse- 
quently tliey stand as secured under the mortgage 
as further advances made after its execution. 
Then it was argued that the sum of £150 paid on 
the 8th Jtme to Thynne for Donaldson by Wilson 
Bros, should be ordered to be paid to tlie trustee, 
on the ground that it was paid after W^ilson Bros, 
liad notice of the act of insolvency by Donaldson ; 
the act of insolvency relied on was the execution 
of these securities, this had failed, the only other 
brought to ovu* notice is the act of insolvency 
charged in the petition which was presented on 
the 30tli June 1881 ; it was tliat Donaldson, with 
intent to defeat or delay his creditors, departed 
from his dwell inp-house and otherwise absented 
himself. I do not know, and I cannot find on 
the evidence, that Wilson Bros, had any notice 
before the adjudication that Donaldson had de- 
parted from his dwelling-house with that object, 
it is not brought home to them by the evidence. 
Before the adjudication we have nothing to bring 
the act of insolvency home to Wilson Bros. Then 
compare the dates, the petition is presented on 
the 30th June, the adjudication is on the 6th July, 
payment is made on the 8th, consequently that 
payment will not have to be refunded by Wilson 
Bros. ; tlie other sum of £91 16s. 7d., the balance, 
has been given to the trustee. The result of my 
judgment is, that the trustee will take nothing 
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by his motion, and that the appeal must be dis- 
missed with costs. 

Prinq, J. :— This is an appeal from a judgment 
of mine delivered in this court on the Ist Novem- 
ber last. The case came on for hearing before 
me under the section of the Act of 1874:, which 
enabled me to sit and try the facts as a jury, and 
to apply the law to them. Mr. Griffith sought to 
impeach these three deeds under the 108th and 
109th sections of Ttie Insolvency Act of IS/^, but 
curiously enough the principal cases quoted before 
me and the Full Court were cases decided under 
the 92nd section of the English Bankruptcy Act 
of 1869,/ which for the piurposes of this case is 
identical with oiu: Act of 1874, section 107, so 
that those cases would have been applicable to 
tliat section, but not a word was said about that 
section before me. The Attorney-General pui-- 
sued the same course. In the cases of Miskin v. 
EvanSy and Pickering v, Fegan^ in which Mr. 
Justice Lutwyche decided that a reasonable and 
sufficient consideration is a fair equivalent given 
at the time for the assignment, judgment was 
delivered on the construction of the 74th section 
of the Act of 1864, which is nearly identicELl with 
the 108th section of the Act of 1874. In dealing 
with this case and following the argument I muHt 
confess 1 took into consideration the natiure of the 
transaction, and looked upon it as a fair commer- 
cial transaction in which the creditor upon tlie 
application of the debtor agreed to pay his liabi- 
lities and to make advances to enable him to 
cany on his business, and that has always been a 
case recognised by the English authorities, where 
the transaction was bond fide and tlie intention 
honest. And 1 considered the honest intenti<>u 
and the ho7id fides ought also to be taken into con- 
sideration in this case as material in deciding tiic 
reasonableness and sufficiency of tlie cousideia- 
tion. There appears to be a little di£Eerence of 
opinion between The Chief Justice and Mr. Justice 
Harding, as to the nature of the consideration. 
If questioned, I should coincide with the judg- 
ment of The Chief Justice. 

Appeal dismissed with costs. 



i Solicitor for Official Trustee, (^Sullivan, 
, Ipswich. 

Solicitors for Wilson Bros., Hart, Mein d: 
Flower. 



December 8th, 1882. 

IN THB MATTER OF FRBDBRICK FF. 8WAKWIGK, 

ex parte bulgock and blus. 
Disbarment of Counsel, 
This was a motion to make absolute a rule nisi 
calling upon Frederick ffoulkes Swanwick, a legal 
practitioner, to show cause why he should not be 
disbarred and his name struck off the rdil of 
barristers, for misconduct alleged against him on 
certain affidavits of Uobert Bulcock, Moses Ward, 
and John Thomas Ellis. 

Grifith, Q.G., appeared to move the rule ab- 
solute; and Power y with whom was E, lAlleyy to 
show cause on behalf of the respondent. 

Argument was heard on the previous Thursday. 

LiLLBT, C.J., in delivering the judgment of the 
court said: In tliis case a rule was obtained 
calling upon a legal practitioner, tSufanwick, to 
show cause why he should not be disbarred and 
struck off the rolls for certain misconduct set out 
in certain affidavits to which his attention was 
called. The accusation was in fact that, not 
being instructed by Mr. Ellis, he had appeared at 
the revision court, had stated that he was so in- 
structed, and had claimed costs on the dismissal 
of an objection to Mr. Ellis's name. That was 
an accusation of the very gravest kind that could 
be possibly be made against a practitioner, being 
one of fraud committed upon a court engaged in 
one of the functions entrusted to it by the legis- 
lature — the revision of the electoral roll. He has 
hied an affidavit of his o^n, and one of William 
Thorne, who was one of the presiding justices on 
thai occasion, in answer to the chai^. The 
fraud being of a very serious character we must 
bo perfectly satisfied that it lias been committed 
before we proceed to sucli a severe measure as 
that of striking a legal practitioner off the roU 
and disbarring him. We think, looking at the 
whole of the matter before us — at the affidavits 
to which alone we make any reference — ^that it is 
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probable he believed on that oocaslon that his 
instructions from the political agent, Mr. Faxry, 
justified him in making the claim for costs. We 
think the proof given of that circumstance takes 
the sting out of the matter, and that we should 
not be justified iu holding him guilty of the fraud 
caharged against him in this rule. We therefore^ 
dismiss the rule. 

Power: Will your Honors discharge the rule 
with costs 2 

LiLLBT, C.J. : We discharge the rule, Mr. 
Power. 

Solicitors for Bulcock & others, Smith d Smith, 



IN TUB MATTBK OF f RBDBRICK VV, SWANWICB, 

ex parte bain. 
Legal Practitioner — Disbartnent — Strikiiiy off 

the roll. 

To write a letter threatening criminal proceedings unless 
certain costs and charges are paid, is such misconduct in 
a practitioner as requires the exercise of the penal juris- 
diction of the court over him by means of disbarment and 
striking him off the rolL 

Tms was a motion to make absolute a rule nisi, 
calling on Frederick ffoulkes Swanwick to show 
cause why he should not be disbarred and struck 
off the roll for his conduct in reference to a letter 
written to John Bain, of Edward-street, grocer, 
and signed by the respondent. The facts appear 
sufficiently from the judgment. 

The Attorney-General had moved the rule ab- 
solute on the previous Thursday. 

LiLiiET, C.J., in delivering the judgment of the 
court, said: — In this matter an application was 
made in the first instance, calling upon the prac- 
titioner to answer the matter of certain affidavits. 
Upon the hearing of that, and when affidavits in 
reply had been filed, we ordered a rule nisi to 
issue calling upon the practitioner to show cause 
why he should not be disbarred and struck off the 
roll. The court, as I have had occasion to say 
previously when administering an admonition of 
the court to this same practitioner, Mr. Swanwick, 
has full jurisdiction over all its ministers and 
agents to keep them within the law. The Supreme 
Court is the arm of the law. It is in fact the em- 



bodiment of the legislative will of the country, 
entrusted with the administration of the law of 
the colony, and for that purpose invested with 
most extensive and important fimctions. It is 
clear, of course, that the judges of the Supreme 
Court themselves cannot carry out all the behests 
of the legislature. They must depute to 
ministers and agents the setting of the law in 
motion for the purpose of carrying out the pro- 
cedure of the court and the execution of its judg- 
ments when pronounced. It is essential that the 
court itself should be constituted of men of the 
liighest honor, and it is not less essential that the 
inferior agents and ministers of the court should 
also be men of the highest probity and honor. It 
is only by securing such men in the administra- 
tion of justice that the court can hope to make 
its fuuctions beneficial to the public. If we do 
not insist upon the most scrupulous honor 
amongst the members of the bar, and throughout 
the whole body of attorneys and solicitors of the 
court, we know well by experience that we shall 
expose the public to malpractices of the most 
oppressive and unjust character. It is needful, 
llieixifore, that the control which the court has 
over its officers slxould be exercised with the 
greatest possible strictness, doing no injustice to 
the practitioner whose conduct may be com- 
plained of, but insisting on every occasion when 
complaint is made that he shall clear himself 
from all taint of dishonor, and stand dear before 
the court and the public. The powers of the 
court are great, and among the less instructed 
portions of the community, the person of a barris- 
ter or an attorney, or legal practitioner, is in- 
vested with some dim idea of great power, and I 
believe, looking at the conduct of the general 
body of practitioners, that they also accept any 
act of his as one which he is lawfully authorised 
to do. It is possible and probable, therefore, 
tliat many oppressions may be carried out by 
minibters of the court and not be complained of, 
simply because those upon whom they are in- 
flicted are ignorant not only of the power of the 
court to restrain its ministers within the law, but 
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of its detcniiiDAtion to do so when aiij complaint 
is made against them. The complaint in this 
case is that the practitioner, Mr. Swauwick, by a 
letter containing a threat, demanded from the 
complainant, Bain, certain costs and charges. 
The letter is in tiiese terms : — ** I have the honor 
to inform you that a Mrs. Sheehau, from the Pine 
liiver, has waited upon me with a sample of 
Hour and an analysis thereof by a competent man, 
which analysis shows that the iiour is unfit for 
human use. The flour was obtained from you. 
Unless all the costs and charges incident thereto 
are forthwith paid into this office by you I shall 
proceed, under the recently passed Act, to wit, 
i7(€ Adulteration of if'ood and Drugs Act, to pro- 
secute you and advertise you throughout the 
colony. This matter will stand open till 10 
o'clock next Saturday forenoon and no longer.'' 
Now it is admitted that tliat letter is signed by 
Mr. Swanwick himself, and the answer or ex- 
planation which he gives of it is this: — In the 
tirst place he says he never read it, that he signed 
it believing it to be all right; and in the next 
place he says, adverting no doubt to the section of 
the Larceny Act to which I drew his attention, 
that it was despatched on reasonable and pro- 
bable grounds, that is, that he had reasonable and 
probable cause for making the demand wlxich he 
did upon Mr. Baui. I have said that, in shaping 
his defence in the way he has done, he has ad- 
verted to the section of the Larceny Act to which 
I drew his attention when the rule nui was 
granted. My object in doing so was to show him 
how closely he had run to the commission of a 
felony. I do not wish it to be understood tliat I 
am now, or that the court is now in any way judg- 
ing the question of his guilt or innocence of the 
statutory offence. It is not essential to the exer- 
cise of the jurisdiction of the court that the mis^ 
conduct of one of it43 practitioners should be a 
statutory misdemeanour or felony, before the 
jurisdiction of the court can be exercised against 
liim or over him. There are many instances of 
misconduct on the part of officers of the court 
visited bv severe punishment when the miscon- 
duct would not be amenable to the jurisdiction of 



tlie criminal courts. We exercise control over 
the honor of the profession, and it is not essential 
to the exercise of our jurisdiction that a practi- 
tioner should have been guilty of a statutory 
offence; it is enough, if in the judgment of the 
court he has been guilty of such conduct as ren- 
ders him unfit to remain upon the roll of the 
court — ^to be entrusted, in fact, with the power of 
the court which he can set in motion in certain 
particulars at any moment. The legislature has 
granted to practitioners a monopoly. They must 
lie qualified by character and attainments to 
appear in this coiut, and in any of the courts ci 
the colony. From this court they receive their 
autiiority to appear for persons in all courts of the 
colony, and if they are not persons of good fame 
and character they cannot obtain admission to 
the profession if their real character be known to 
the coiurt. And so u they do not after admission 
continue in a course of honorable conduct, such 
conduct as in the opinion of the court justifies us 
in leaving in their hands the authority committed 
to them as our officers or agents, the court will 
take steps to remove them from their office, not 
on its own motion but on complaint made to the 
court and justified uy evidence. If the miscon- 
duct be committed in the face of the court, before 
the court itself, then of course the court will of 
its own motion exercise its jurisdiction; but I am 
speaking now of misconduct said to have been 
committed outside tne walls of this court. Now, 
the section of the statute to which I adverted when 
the rule nui was granted, and to which the prac- 
titioner has directed his defence, is the 49th sec- 
' tion of the Larceny Act. I mention it again for 
the purpose of showing how nearly to a breach of 
this provision he has been betrayed into: — 
'• Whosoever shall send or deliver or utter or 
directly or indirectly cause to be received know- 
ing the contents thereof any letter or writing 
demanding of any person with any menaces and 
witliout any reasonable or probable cause any 
property money &c. or other valuable thing shall 
be guilty of a felony." I wish to correct a mis- 
I apprehension which seems to have entered the 
, mind of Mr. Swanwick as to the construotion of 
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this section of the Act. There must be know- 
ledere no doubt. A man cannot commit aii 
offence unknowingly under this statute. The 
statute itself requires that there shall be know- 
ledo^e of the contents of the letter, and the letter 
must be written without any reasonable or pro- 
bable cause. Here the misapprehension of Mr. 
Swan wick seems to have arisen. It is not suffi- 
cient for him to prove or attempt to prove in the 
absence of Mr. Bain that the latter had been 
iruilty of an infringement of the Sale of Food and 
Drugs Act. The reasonable and probable cause 
here means reasonable and probable cause justify- 
in qr Mr. Swan wick in asking for the money. That 
Ir the reasonable and probable cause, which must 
exist before money can be demanded by any 
letter. If we were to construe this section as 
showing that Mr. Swanwick had reasonable and 
probable cause, we must admit that he was at 
libertv to condemn Mr. Bain behind his back, 
and exact from him oost-s which can only be ob- 
tained from a bench of magistrates — a court of 
justice condemning Mr. Bain. But we are sitting 
in judgment to-day, not upon the question 
whether he has or has not been guilty of tJie 
statutory offence, but whether his conduct has 
been such as requires the exercise of the penal 
jurisdiction of the court over him, by means of 
disbarment and striking him oflF the roll. We 
think that this letter was unjustifiable, that it 
was a menacing letter, and one which he had no 
shadow of right for issuing from his office when 
he did so. The Sale of Food and Drugs Act was 
in full operation when this letter was written and 
the true course for any one aggrieved was to 
appeal to a court of justice under the provisions 
of that statute. This letter, therefore, was a 
menacing letter, containing a threat of prosecu- 
tion signed and despatched by Mr. Swanwick from 
his office. It was, therefore, an act of grave mis- 
conduct on the part of an officer or minister of 
this court.. His true course of duty was to have 
caused the prosecution of Mr. Bain, or, if he chose 
tn abstain from taking that course, to have left, 
the matter alone. It is observable, too, that this 
letter contains no mention of the claim made 



upon Mr. Bain. That is left to the imagination 
of the man from whom it is demanded. When 
he had seen Mr. Swanwick the demand might be 
for a great or small amount such as the state of 
mind of the man from whom it was demanded 
mi<rht raise the cupidity of the person claiming 
it from him up to. There is no saving to what 
amount it might have been raised if his state of 
fear had been sufficient to justify a large demand. 
The letter is not one that a respectable practi^ 
tioner of this court, an honorable man, would 
despatch from his chambers, and it would be to 
sanction an intolerable form of oppression if we 
were not to visit it with severe punishment. Mr. 
Swanwick has claimed that we should not con- 
demn him in this matter without giving him an 
opportimity of being tried by his peers — ^by a 
jury of his country. If the oppressions and ex- 
actions of disreputable and dishonorable members 
of the profession were to go on until some person 
would take the risk of bringing an offender before 
a jury, they might exist for a long time, and the 
courts and the profession would become objects 
of scorn to the general public. There is no such 
law. We deal with our officers upon oxar own 
responsibility, and we intend to do so. The 
highest court, of appeal from this court has de- 
cided that in dealing with the misconduct of its 
officers the jurisdiction of the court is not stayed 
until a jury have found a verdict one way or the 
other. (Bunny v. The Judges of New Zealand, 
15 M norths P.O.) I have said that the letter was 
unjustifiable. I give my own opinion upon this 
matter — ^probably it may be shared more or less 
by my colleagues — that the letter was despatched 
in accordance with the instructions the writer re- 
ceived from Mr. Swanwick himself. That is 
manifest, I think, from the 8th paragraph of his 
brother's affidavit, where it is stated, "My 
brother, Frederick ffoulkes Swanwick, then in- 
structed me to write a sharp letter to Bain, calling 
upon him to pay Mrs. Sheehan's expenses in the 
matter, or that proceedings would be taken for 
an infringement of the Food and Drugs Act." 
There is only one meaning that can possibly b^ 
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attached to those words — ^that proceedings would 
be taken under the Food and Drugs Act, for that 
is the only form of proceedings sanctioned by the 
Act. There is a provision for a civil action but 
that is a mere reservation. I believe the letter 
was written in pursusjice of those instructions. 
That being so, and my brothers concurring with 
me that this is an act of grave and serious mis- 
conduct, it only remains to pronounce the judg- 
ment of the court, and that is that Frederick 
ffoulkes Swanwick be ordered for his misconduct 
to be disbarred and struck off the roll ; leave to 
apply for readmission at any time after the ex- 
piration of twelve calendar months from this 
date, but within six months after such expired 
period, one month's previous notice of the ap- 
plication to be given to the board of examiners. 
The intended application is to be advertised 
during one month previous thereto in the Bris- 
bane daily newspapers, twice a week in each, and 
twice a week in one paper circulating in the place 
or places of his resddence dming the twelve 
months preceding the application, if other than 
Brisbane. The application is to be supported by 
proof of these matters and by the verified certi- 
ficate of two respectable householders that during 
such twelve months he has been a person of good 
fame and character. 

Harding, J. : — ^I see no reason to disagree with 
any part of the judgment of the court as delivered 
bv The Chief Justice, and it is with great sorrow 
and grief that I come to that conclusion. 

Prtno, J. : — I agree with the views expressed 
bv The Chief Justice. 



Ln.LBT, C.J. Nov. 22nd, 1882. 

ROBINSON V. BLWORTHT. 

The Crown Tsands Alienation Act of 1876 — 40 Vict. 

No. 15. 

A oertlflcate of the falfilment of eonditions given ander 
subsec. 7 of sec. 28 of the Crown Lands Alienation Act of 
1876 is an instrument of title and can be made the subject 
of deposit by way of equitable mortgage. 

STATEMENT OF CLAIM. 

2. On or about the 20th dav of October, 1880, 
Joseph Jackson, a conditional purchAS^r of some 



; lands under the provisions of the Crown Lands 
Alienation Act of 1876 , received from the Com- 
missioner of Crown Lands a certificate of fulfil- 
ment of conditions, deposited the said certificate 
with the plaintiff by way of equitable mortgage 
to be held by him as security for the payment of 
certain money then due by the said Joseph Jack- 
son to the plaintiff, to wit, the siun of £150 which 
liad been theretofore advanced to the said J. J. 
in payment of the rent on the said selection and 
also as security for all and every such sum or 
sums of money as the plaintiff might thereafter 
advance, and the said J. J. further agreed upon 
request to transfer to the said plaintiff by way of 
equitable mortgage the lease of the said selection. 

3. After the making by the said J. J. of the 
deposit and agreement in the last paragraph 
mentioned the plaintiff on the faith thereof ad- 
vanced and paid to for and on account of the said 
J. J. £368 3s. Id. 

4. After the plaintiff had made such payment 
and while he was still the holder of the said cer- 
tificate the said J. J. on or about the 10th dav of 
June 1881 without the knowledge or authority of 
the plaintiff transferred the lease of the said 
selection to the defendant by way of mortage to 
secure the repayment of the Bvaa of £400. 

5. At the time when the defendant took such 
transfer he had notice or means of knowledge of 
the said deposit of the said certificate of fulfil- 
ment of conditions with the plaintiff as such 
security as aforesaid. 

6. On or about the 7th August 1881 the plain- 
tiff gave the defendant notice of the deposit of 
the said certificate with him by the said J. J. and 
that the said J. J. was then indebted to him in the 
simi of £360 upon the security thereof. 

' 7. On the 14th September 1881 plaintiff recov- 
I ered judgment against the said J. J. in respect of 
I the said £360. 

I 

8. The defendant on the said 14th September 

1881 and with full and actual knowledge of the 

said security and of the plaintiff's claim in respect 

thereof and of the fact that the plaintiff had recov- 

1 ered or w^a that day about to recover judgment 
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in the said action purchased from the said J. J. 
his whole interest in the said selection. And the 
plaintiff claimed : — 

1. A delaration that the plaintiff was entitled, 
under and by virtue of the said deposit of the 
said certificate of fulfilment of conditions, to an 
equitable lien or charge upon the said selection. 

2. That the plaintiff's said lien was entitled 
to priority over the defendant's. 

And the plaintiff further claimed an account 
and sale of the said selection. 

The defendant, by his statement of defence, 
denied all the allegations in the statement of 
claim, and said that : — 

6. On the 18th September, 1881, he purchased 
from the said J. J. the whole interest of the said 
J. J. in the said selection, and obtained an 
absolute transfer thereof, which transfer was 
signed by the said J. J. on the 14th September, 
1881 ; and the defendant denied that he had, 
either at the time of the said purchase, or at the 
time of signing the said transfer by the said 
J. J., full, or actual, or any knowledge of the 
said security, or of the plaintiff's claim in respect 
thereof, or of the fact that the plaintiff had 
recovered or was about to recover judgment in 
the said action. 

The case came on for hearing without a jury 
at the Brisbane Sittings on November 22nd, 
1882. 

Griffith^ Q,C»i 'and Real, appeared for the 
plaintiff ; and Garrkk, Q.C-^ and Power, for the 
defendant. 

Griffith, Q C ,m support of his case cited the 
following cases :— liiissel v, liussel, 1 White arid 
Tudor, 4th ed., 684 ; Taylor v. Allen, 3 Drtiry, 26 
L.J,, Ch.,18: Birch V, Klaynes, 2 Anstruther, 427; 
Le Neve v. Le Nece, 2 White and Tudor, 4th ed,, 
47 ; James v. Rice, 5 De G„, Mc. N, d G., 461 ; 
Edge V, Worthington, 1 Cox, 211 ; Ex parte 
Wright, 19 Ves. 258 ; Kx parte Mountfort, 14 Ves, 
606 ; In re Hodgson and AnotJier, application for a 
nmrulamus. Courier, 8th July, 1868 ; Goodwin v^ 
Wag/torn, 4 L,J., N.S,, Ch., 172, 



LiLLKY, G.J. — The principal question in this 
case is whether a certificate of the"^ fulfilment of 
conditions given under sub-section 7 of section 28 
to a selector under the Crouni Lands Alienation 
Act of 1876, can be made a subject of deposit by 
way of equitable mortgage. That depends upon 
the question whether it is in its nature an instru- 
ment of title. I have come to the conclusion 
upon a careful reading of the Act that it must be 
regarded as an instrument of title. A selector's 
title begins with a lease for a certain number of 
years ; he is required to pay rent and to make cer- 
tain improvements, and perform the conditions of 
residence as well. The lease is for ten years, and 
it is not transferable for a certain time. At the 
conclusion of three years the selector, upon obtain- 
ing the certificate under sub-section 7, is enabled to 
transfer the lease, and certain other important 
rights are conferred upon the selector, who is 
entitled to, and has obtained that certificate, in 
fact, a leasehold estate which was before inalienable 
by him becomes alienable by the performance of 
certain conditions, and the possession of that cer- 
tificate. It is clear, therefore, that the certificate 
is evidence of very great importance to the 
strength of his interest in the land. For that 
reason alone, it seems to me, it would be sufficient 
to constitute this certificate an instrument of title 
under the Crown lAtnds Alienation Act of 1876, 
There is a further important privilege conferred 
by sub-section 8, which enacts — 

''If at any time after the lessee has obtained 
such certificate from the Commissioner he shall 
pay to the land agent a sum equal to the aggregate 
amount of the annual rents which would become 
due during the unexpired portion of the term of 
the lease together with the amount of the deed 
fee and shall prove to the satisfaction of the 
Commissioner in open court that he has continued 
up to the time of such payment to fulfil the con- 
dition of occupation hereinbefore specified such 
lessee shall thereupon be entitled to a deed of 
grant of the land in fee-simple." 

So that he has the further important privilege 
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conferred upon him of converting his leasehold 

estate into one of fee-simple. To say, therefore, 

that a certificate of fulfilment is not an instrument 

of title would be a violation of the whole spirit of 

the Act. It is a most important instrument of 

title as it seems to me ; it not only entitles the 

selector, but any transferee, to become the possessor 

of the fee-simple. That being so, I think the 
certificate is an instrument of title and subject to 
the general law. My first finding then is, that the 
certificate of the fulfilment of conditions is an 
instrument of title, my second is consequent upon 
that, that a good equitable mortgage may be made 
by the deposit of such an instrument. I may say 
here that I do not recommend people to take 
titles of that kind unless they get the approval of 
the lease by the Minister. The third question 
raised, had the defendant constructive notice at the 
time he took his mortgage for the £400 — ^had he 
notice of the deposit with the plaintiff of the certi- 
ficate of fulfilment ? I have come to the conclusion 
that he had not constructive notice, I think, 
the facts are not sufiScient^ to affect the defendant 
with constructive notice of Robinson's claim at the 
time he took his mortgage. It seems to me that 
the presumption could hardly arise that Robinson 
had actually left the selector in possession of the 
lease. My third finding, therefore, is that the 
defendant had not constructive notice of the deposit 
with plaintiff at the time of the advance of the 
£400. Then comes the question, whether the 
defendant had express notice of the plaintiff's claim 
at the time of purchasing, which was subsequent 
to the lease? When the defendant purchased 
from the selector the remainder of the term, the 
equity of redemption, in fact, the whole remaining 
interest in the land, had he express notice of 
Robinson's claim ? I think he had. It is im- 
possible to escape that conclusion after the evidence 
of the receipt of Robinson's letter and his 
answer to it. Fifth. — Robinson's claim is rested 

• 

mainly upon the deposit of the two promissory 
notes. I find there was no deposit or promise of 
security for the first promissory note, there is no 



evidence of such promise having been given either 

to Forrester or Robinson. Sixth. — The June, 1 880, 

mortgage transaction was really with Forrester* 

not with Robinson. Mr. Garrick made a very 

strong objection to the receipt of the memorandum. 

There was no reason to object to it, because it is 

further strong evidence that the transaction was 

with Forrester and not with Robinson. Seventh. 

— The deposit in October, 1880, was in pursuance 

of that promise and not of any oral promise to 

Robinson. I think there is no proof whatever of 
any oral promise to Robinson ; he says :— '' When 
I advanced the money in June this selector gave 
me this memorandum." That memorandum was 
addressed to Forrester. Immediately after the 
certificate was issued the selector broi^ght it to 
Robinson and said, ^* I have brought you the cer- 
tificate I promised to you for your advance,'* the 
promise being to Forrester and not to Robinson. 
Eighth. — Whether the advance of June, 1880, was 
from Robinson or Forrester upon the promise 
made to^ either, or whether the promise was 
written or oral, the agreement to mortgage was 
invalid under the statute. Ninth. — There is no 
evidence of any promise to secure the subsequent 
advances by Robinson. Tenth. — The deposit in 
October, 1880, was illegal and void, being in pur- 
suance of the antecedent agreement to take effect 
on the fulfilment of conditions, which agreement 
was illegal and absolutely void under the statute. 
There will therefore be judgment for the defendant. 

Solicitor for plaintiff, Thynne, agent for Hamil- 
ton and /Son, Toowoomba. 

Solicitor for defendant. Chambers, agent for 
Power, Gympie. 



LlLLEY, C.J. 



IN CHAMBERS. 

December 1st, 1882. 

GAIN r. CAIN. 

Plaintiff resident beyond the jurisdiction of the 

Court — Security for Costs, 

John Cain, of Goulburn, in the colony of New Soath 

Wales, sued his brother, Nicholas Cain, for the recovery of 

certain land at Kangaroo Point, Brisbane. The defendant 
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appeared to the writ, and the plaintiff thereapon delivered 
his statement of claim. The defendant then applied to the 
plaintifif's solicitor for security for costs, which was 
refused. 

Lilley now applied on summons for security, 
and referred to the authorities cited in Archibald's 
Practic£,p. 1139^ and compared the Judgments Ex- 
tension Act, 1868, 31 and 32 Vic. c. 64, Archibald 
/^ 1457, with the Act of N.S. Wales, 19 Vic. No. 2, 
S8. 1, 2, 8. He also cited Moreton Bay Oyster Co. v. 
Fmierson, decided in N. S. Wales. 

Eraser ( Browne and Ruthning) cited the case of 
Danby r. Blakesley (unreported). 

Lillet, G.J., said that it would be just as well 
to make a settled rule. If the judges of N.S. 
Wales refused to recognise the judgments of this 
Court, and took upon themselves to enquire into 
the grounds of those judgments, as they had 
done in Moreton Bay Oyster Co. v. Emerson, we 
must protect ourselves, and make suitors from 
that colony give security when suing here. We 
cannot allow the Supreme Court of New South 
Wales to sit as a Court of Appeal on this Court. 
The plaintiff must find security for costs to the 
satisfaction of the Begistrar within one month, 
and all proceedings must be stayed until security 
is found. Costs of this application to be costs in 
the cause. 

Solicitors for the plaintiff — Broume d Ruthning. 

Solicitor for defendant — Porter, 



Lillet, C.J. March 2nd, 1888. 

IN THE WILL OF HBNBT BBNSHAW TIDSWBIX, LATE 
OF ALDEBNET, BALMAIN, IN THE COLONT OF 
NEW SOUTH WALES. 

Ancillary Letters of Probate — Executor out of 
jurisdiction — Security — hi re Hope, Q,L.JL, 11, 
followed — In re Paterson, Q.L.JL, 103, not 
followed. 

Application for ancilliary letters of probate to be 
granted to Henry Parker Tidswell, of Sydney, in 
the colony of New South Wales, one of the 
executors named in the will of deceased. 

The Attorney-General (C. E. Chubb) applied 
for ancillary letters of probate to be granted to 
Henry Parker Tidswell, of Sydney, one of the 



executors of the deceased, without his being called 
upon for security, or furnishing any affidavit that 
there were no debts due in this colony. He 
stated that the Begistrar had refused the grant 
unless it was shown that there were no debts due 
in this colony, and that there were no legatees 
resident within the jurisdiction of the Court that 
could be prejudiced by the grant, and said that he 
could not furnish such an affidavit as was required, 
as there was a business being carried on Ipswich 
in which the deceased's interests were over 
£30,000. There was also an interest deceased 
held in a station property, the value of which was 
over £10,000, and there are also two persons 
resident within the jurisdiction of the Court — 
namely, E. K. Tidswell, of Wigton. and Alice Ann 
Wilson, wife of N. J. R. Wilson, whose interests 
were respectively one-seventh share each. He 
quoted sec. 82 of Probate Act ; In re John Hope, 
Q.L.J., pp. 11-12; In the WiU of L. Paterson, 
Q.L.J., 103; In re Baldwin, not reported; and 
the decision of Mr. Justice Harding, and Mr. 
Justice Pring hi re Hope, aful hi re Paterson, 
respectively. 

His HoNOB said : — I shall not depart from my 
rule, which is a salutory and proper one, that 
where there are debts due in this colony, or legatees 
within the jurisdiction of this Court, who might 
be prejudiced by a grant to an executor resident 
out of its jurisdiction, to require such executor to 
give security to the amount of such debts and 
legatees' interests. I shall not follow the English 
cases on the point. This Court must protect the 
interests of all parties within its jurisdiction. I 
shall therefore follow my own previous decision, 
and that of Mr. Justice Harding, In re Hope, 
and not the decision of Mr. Justice Pring, 
In re Paterson. In this case the Begistrar 
can ascertain the amount of debt now due 
in this colony, and the value of the legatees' 
interests within the jurisdiction of this Court, and 
you can have leave to apply again as to amount 
of security to be given. 

Solicitors for applicant, IVUson dt Wihon. 



1-24 



THE QUEENSLAND LAW JOURNAL. 



[Uay Iht. 1883. 



Pbino, J. March 9th, 1888. 

IN THE WILL OF ANTHONY MACKENZIE, OF 
WALLOONOOON, IN THE COLONY OF VICTORIA. 

Ancillary Letters of Probate — Executor out of 

jurisdiction — Security — In re Paterson, Q, fj.J. , 

103y followed — In re Hope, ibid 11 j ami hi re 

Tidswell, ibid 123, not followed. 

Griffith, y.C., applied for a grant of ancillary 

letters of probate to executor, resident in Victoria. 

He cited Enohin i\ Wylie, 31 L,J., Ch, 405, 

Prino, J. : — On this and cases quoted, In re 
PaUrson, QJj.J., 103, by Mr. GriflSth on a pre- 
vious application, I grant the ancillary letters of 
probate. 

Solicitors for applicant, Hart, Mein, d Flower, 



On a subsequent date His Honor said that it 
would be better for the practice of the Court to 
be uniform, and that although he remained of the 
same opinion as when he granted the applications. 
In re Paterson and In re Mackenzie, The Chief 
Justice and Mr. Justice Harding having decided 
differently, be should in future follow their 
decisions. 



FULL COURT. 
April 8rd, 1883. 

LITTLE V. MCDONALD AND OTHEBS. 

Demu rrer — Fraud — Fiduciary relationsh ip. 
This was a demurrer on the part of some of the 
defendants to the plaintiff's statement of claim. 
The statement of claim and demurrer is in sub- 
stance as follows : — 

STATEMENT OF CLAIM. 
2. On the 9th of April, 1880, the said Dagleys, 
together with one John Duke Little, applied for 
and obtained a lease of a certain gold mining 
area, situated at Charters Towers aforesaid, and 
known and registered as lease No. 264. The 
said leasehold was under the management of the 
said Dagleys, and was worked by the said 
Dagleys in person and by men whose wages the 
said John Duke Little was responsible for and 
had agreed to pay, he, the said John Duke Little, 
being a resident of Thornborough. 



8. Shortly after the said Dagleys and the said 
Little obtained the said lease No. 264, the 
defendants Dagley gave the defendant J. McDonald 
a lien over their share in the said lease to secure 
the payment of a promissory note for £100, given 
by them to the said J. McDonald. 

4. On the 10th of January, 1881, the said 
Dagleys, on behalf of themselves and the said 
J. D. Little, and as managing owners of and in 
the said leasehold, applied for and obtained an 
order exempting the said lease from being worked 
for six months from the date of the said order. 
The exemption was granted, subject to the con- 
dition that the holders of the lease — i.e., the said 
Dagleys and J. D. Little— would keep the water 
in the said lease below the 178 feet level. 

6. The said J. D. Little possessed at the time 
aforesaid, and at the times next hereinafter men- 
tioned, a one-half share in the said lease No. 264. 

6. On the 21st of January, 1881, J. D. Little 
transferred his said one-half share in the said 
lease to the plaintiff, and the said Dagleys had 
notice thereof, and after the said transfer con- 
tinued to manage the said leasehold on behalf of 
themselves and the plaintiff. 

7. The defendant J. McDonald had, on the 
said 21st of January, and at all times herein- 
before mentioned, full knowledge of the said 
J. D. Little's interest in the said lease 

8. Previously to the said 18th day of January 
the said J. McDonald had frequently requested 
and endeavoured to procure the said Dagleys to 
do, or omit to do, some act whereby they might 
cause the forfeiture of the said lease without the 
knowledge of J. D. Little, and for the purpose of 
fraudulently depriving the said J. D. Little, of 
his interest therein— he, the said J. McDonald, 
at the time when he so requested the said defen- 
dants, offering and agreeing with them that, in 
consideration of their so doing, and thereby 
enabling him to apply for and obtain the laud 
comprised in the said lease in his own name, he 
would hold in trust for the defendants such a 
share in the said lease so to be applied for by 
him as would be equal to the interest they then 
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held in the said land under lease No. 264, but 
would hold the balance to his own use, thereby 
fraudulently depriving the said J. D. Little from 
any share or interest in the said lands under the 
said lease No. 264 ; and the said J. McDonald 
as a part of his inducement to the said Dagleys 
to fraudulently cause a forfeiture of the said 
land, offered and agreed that upon obtaining the 
said land in his name, and in addition to holding 
the same in trust for the said Dagleys to the 
extent aforesaid, he would provide money and 
machinery at his own expense for the more 
advantageous working of the said lands. 

9. During March, 1881, and for some time 
previous thereto, the said Dagleys were largely 
indebted to the said J. McDonald. 

10. In March, 1881, and during the period of 
exemption in paragraph 4, mentioned, the said J. 
McDonald again requested the said Dagleys to 
do, or omit to do, some act whereby the said 
lands might be forfeited, and thereupon it was 
agreed between them, without the knowledge of 
the plaintiff or of the said J. D. Little, that they 
the said Dagleys, would do some act whereby the 
said lands might be forfeited, and that he, the 
said J. McDonald, in consideration that the said 
Dagleys so fraudulently acting and upon for- 
feiture of the said lease, would procure in his 
own name a lease of the said land, and. would 
hold a share equal to the interests of the said 
Dagleys in trust for them, but the balance to his 
own use only, that, in addition to holding the 
said shares in trust for the said Dagleys, he 
would release them from all debts due to him, and 
discharge all other sums of money due by the 
said Dagleys to certain other creditors not 
necessary to name, and would also supply money 
and machinery for the better working of the said 
land. 

11. The said Dagleys, in pursuance of the 
agreement aforesaid, ceased to pump the water 
in the said land on the 10th of March, 1881, 
and, in consequence, the water rose considerably 
above the 178 feet level, and thereupon one John 
T. Henderson, who was holder of an adjoining 



mining area, at the instigation of the said J. 
M'Donald summoned the said Dagleys for not 
keeping the water down in the said leasehold. 

12. The said Dagleys, in pursuance of their 
agreement aforesaid, and being thereunto fraudu- 
lently advised by t)ie said J. McDonald, did 
not enter an appearance to the said summons ; 
and the matter coming on for hearing before the 
Warden at Charters Towers aforesaid, the 
Warden cancelled the said exemption, and after- 
wards, upon complaint made by the said .J. 
McDonald, in collusion with the said Dagleys, 
recommended that the said lease be forfeited, and 
the said lease No. 264 was thereupon and by 
reason of th acts aforesaid duly declared to be 
forfeited, and a preferent right given to the said 
J. McDonald to take up the land comprised 
therein as a cfaim or lease. 

18. Neither the said J. D. Little nor the plain- 
tiff had any notice of all or any of the facts or 
proceedings mentioned in paragraphs 9, 10, 11, 
and 12 ; and all the said acts and proceedings 
were done by the said Dagleys and the said J. 
McDonald without knowledge or authority of the 
plaintiff or the said J. D. Little. 

14. On the 19th April, 1881, the said J. 
McDonald, in pursuance of his agreement with 
the said Dagleys, applied for and obtained a 
lease of the said land in lease No. '264, together 
with other land, which said lease was known and 
registered as No. 287. 

15. Prior to the granting of lease No. 287 the 
said J. McDonald, in pursuance of the agreement 
aforesaid, paid certain debts owing by the said 
Dagleys. 

16. The plaintiff did not receive notice, and 
had no knowledge of the facts set out in the 
eight preceding paragraphs hereof, or of any of 
them, or of the manner in which the forfeiture 
was brought about, or of the circumstances under 
which the said land was applied for and obtained 
by the said J. McDonald. Before the 10th of 
April, 1882, and up to that time, the said 
Dagleys worked the said land under lease 
No. 264 with the knowledge and consent of the 
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said J. McDonald ooncealed from the plain tifif 
and the said J, D. Little all the facts in the eight 
preceding paragraphs hereof. 

17. The said J. McDonald transferred the said 
lease No. 287 to the defendants M. McDonald 
and T. Kelly, voluntarily and without con- 
sideration. 

18. The said M. McDonald and T. Kelly have 
since surrendered the said land under lease 
No. 287 for the purpose of obtaining a new lease 
of .the said ground and some other ground, and 
have obtained a new lease, including all the 
ground aforesaid. 

19. At the time of the transfer of the said lease 
No. 287, and thenceforward to the present time, 
the said M. McDonald and T. Kelly had knowledge 
of the facts set out in paragraphs 8, 9, 10, 11, 12, 
18, and 14 hereof. 

20. The ground comprised in lease No. 264, 
and subsequently included in lease No. 287, is 
now included with other land in the lands 
obtained by the said M. McDonald and T. Kelly 
upon the surrender of lease No. 287, and is of great 
value, and large quantities of gold have been 
raised therefrom, which said gold the defendants 
have applied for their own benefit 

The plaintiff claims : — 

1. That the said M. McDonald and T. Kelly 
may be declared to hold the original interest of the 
plaintiff — i,e,, one* half interest in the said ground 
formerly under lease No. 264, but now under the 
said lease of the defendants as trustees for the 
plaintiff, and that all the defendants may be 
ordered to concur in doing all such acts, matters, 
and things as may be necessary to transfer the 
said interest to the plaintiff. 

8. The plaintiff claims £2000 damages in the 
alternative. 

The defendants T. Kelly, Mary McDonald, 
and J. McDonald demurred to the statement of 
claim, on the ground that the same was bad in 
law, because it showed that no fiduciary relation- 
ship ever subsisted between the plaintiff and 
the said J. McDonald in respect of lease 
No. 264 mentioned in the statement of claim, 



and on the ground that lease No. 287 was not 
subject to any trust or equities in the hands 
of the said J. McDonald, and on other gromids 
sufficient in law to sustain a demurrer. 

Grifjith, Q.C, and Murray-Prior, in support of 
the demurrer, cited Fox r. Mackereth, 1 White d 
Tudor, 138; Lumley v. Qye, 2 E. d B., 216; 
Bowen i\ Hall, 6 Q B.D,, 388; Eyre v. BumiutM, 
10 H.L., Cas. 90; Keech v. Sandford, 1 White d 
Ttidor, 44. 

There was no appearance for the plaintiff. 

Habdino, A.G.J. : — The land in respect of 
which this action is brought was taken up in 
April, 1880, and the defendants — the Dagleys 
and Little — obtained and a lease, No. 264, 
was granted to them as a gold mining area, 
and it was worked by the Dagleys in person 
and by employed men, for whose wages Little 
was responsible and had agreed to pay, he then 
being a resident of Thornborough. After that 
it became desirable that the property should be 
registered as exempt from work for a certain 
time, and it was so registered, under the con- 
dition that the water should be kept below a 
certain depth, and if it was allowed to rise above 
that depth power existed in the Government to 
forfeit the lease. McDonald, knowing these cir- 
cumstances, entered into an agreement with the 
Dagleys and prevailed upon them to allow the 
water to rise above this level — in other words, to 
allow a ground of forfeiture to accrue. It is 
alleged that, as an inducement to do this, 
McDonald promised the Dagleys to remit a debt 
which they owed him, and to erect machinery 
and lay out moneys upon the property, if upon 
the forfeiture the property should be allotted to 
him, and that he would divide the property, so 
that the Dagleys would have what they had 
before increased by the expenditure on the 
property and the remission of their debt, and he 
would obtain the plaintiff's share. The Dagleys 
appeared to have succumbed to this persuasion ; 
the water did rise, forfeiture was declared, the 
land was taken up by McDonald, and trans- 
ferred by him to Kelly and Mary McDonald, the 
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demurring defendants. The plaintifif, by his state- 
ment of claim, seeks -to have it declared that so 
much of the property comprised in the present 
lease as represented the old property shall be 
held by the defendants as trustees for him ; that 
accounts be taken of all the gold raised ; and in 
the alternative, damages in respect of the fraud, 
deceit, or conspiracy, or whatever the transaction 
is called. The defendants demur to this, on the 
ground that no fiduciary relationship ever sub- 
sisted ' between .the plaintiff and McDonald in 
respect of the 'lease No. 264, and also on the 
ground that lease No. 287 was not subject to any 
trust or equities in the hands of McDoi^ald. It 
has been argued by Mr. Griffith that there was 
no duty imposed on the Dagleys to refrain from 
committing the forfeiture ; and as the pleadings 
at present stand, I think he has substantiated 
that ground. Go-owners in mining properties 
have not yet been held to be either partners or 
co-trustees one for the other, although under 
certain circumstances these relations frequently 
and constantly arise. That being so, the plaintiff 
is bound to state a case showing the Dagleys 
were under some duty towards him — that is to 
say, that they were bound to look after his share ; 
but I find no statement to that effect, except 
what I have read in the statement of claim, that 
they were to manage it, and that the plaintiff 
was responsible and had agreed to pay the wages 
of the employed men. I do not find any binding 
agreement upon them to carry it on, nor do I find 
it stated what were the conditions precedent 
binding them to carry it on, nor an allegation 
which amounts to a statement that the plaintiff 
had performed all the duties upon his part which 
rendered it a breach of duty on the part of the 
defendants to permit the forfeiture. 

Solicitor for the plaintiff, Guthrie, agent for 
Milford, Charters Towers. 

Solicitors for defendants, Daly and Hellicar, 
agents for Marslarul, Charters Towers. 



IN THE MATTER OF THE BRISBANE ICUNIOIPAL 
COUNCIL r. WATSON AND OTHERS. 

Local Government Act of 1878 (42 Vkt, No, 8/, 

8s. 176 and 185. 
Under Sect. 185 of the Local Government Act of 1878, 
the jastices ^have only power to inquire into the correct- 
ness or incorrectness of the valuation of property coming 
within the provisions of sect. 176 of the Act, and to 
amend the valuation if they deem it necessary, they have 
no power to decide whether property is rateable or not. 
This was a motion to make absolute a rule nisi 
for a writ of prohibition against John Watson 
and other justices, and Emily Condon, Bridget 
Murphy, and Ellen Whitley, restraining them 
from proceeding upon a certain order or judg. 
ment given by the said justices on the 15th of 
March, 1888, in the matter of an appeal by the 
said E. Condon, B. Murphy, and E. Whitley, 
against the valuation of certain property within 
the Brisbane Municipality, and by which decision 
the said justices assumed jurisdiction to decide 
the appeal, and to decide that the said property 
was exempt from rating, coming within the 
exemptions specified in section 176 of the Local 
Goveimment Act, The rule was granted on the 
ground that the justices had no jurisdiction to 
determine the question whether the property was 
rateable or not. 

Griffith, Q.C., and liutledge, appeared to move 
the rule absolute r Heal, to show cause. 

Real argued that the present proceeding was 
not a proper one, and that instead of a writ of 
prohibition being asked for, it should have been 
a mandamus directing the justices to inquire 
into the valuation of the property, and in support 
of this, he cited R, r. Tomdey, Queensland L. 
Repa. 1877, p. 21, a case decided under the 
Mwnicipal InstittUions Act of 1864, Who was to 
decide what was rateable property or not, or 
whether property was within the Municipality or 
not? The justices were not to receive any 
objection against a rate in the Appeal Court, 
notwithstanding the fact that the property was 
not rateable at all and was not within the 
municipality, but they could only decide whether 
the rate was excessive or not, if the contention 
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of the Corporation was correct. The objection 
raised by the appellant in the Appeal Court was 
merely a preliminary one, and related to the 
jurisdiction. They decided that the property 
was not rateable and that they could not inquire 
into the valuation. In this case, he contended 
there had been no valuation, for the valuer could 
only value rateable property. The Corporation 
could have proceeded in another way under the 
statute. The 186th section of the Act provided 
if at the hearing of the appeal a question of law 
should arise, the justices should state and record 
their decision, and if either party were dissatis- 
fied there might be an appeal to the Supreme 
Court. The question raised preliminary to the 
jurisdiction of the justices prevented them from 
proceeding with the appeal in the usual way. 
He contended that the valuation was not good 
in law, and that the justices were the only 
persons who could decide whether property was 
rateable or not. 

Griijithj Q,C., said that the Local Government 
Act of 1878 had substituted for the provisions of 
Municipal Institutions Act which gave courts of the 
petty sessions power to inquire into the validity of 
a rate, a special power to inquire into the valua- 
tion. Under the 79th section of the Act of 1864, 
an appeal could be made against the whole assess- 
ment, and the court held that- that word gave 
justices power to inquire into the whole matter 
of the rate. In E. v. Tomnley, that was the 
point decided, and the court found that no valua- 
tion had been made. The Act of 1878 provided 
that any person who considered himself aggrieved 
on account of the valuation could appeal to a 
court of petty sessions, and the justices would 
determine all objections to the valuation on the 
ground of incorrectness, but they could deal 
with no other objection whatever. The justices 
could deal only with the correctness of the valua- 
tion, and had no jurisdiction to determine what 
property should or should not be rated. The i 
question of deciding whether property was rate- ; 
able or not was a serious one. In Victoria, there 
had been an appeal to the Privy Council on th^ 



matter. The Legislature bad carefully guarded 
against giving a scratch bench power to decide 
such a question. If the Corporation put in a 
distress warrant illegally they would have to take 
the consequences. He argued that if the justices 
could decide what was not rateable, they could 
say also what was rateable. They had juris- 
diction to reduce a valuation to five shillings, but 
they had presumed, not to judge whether it was 
correct, but that it* was void. He moved the 
rule absolute. 

Harding, A.C.J. : — This is a motion by Mr. 
Griffith, on the part of the Corporation of the 
Municipality of Brisbane, to make absolute an 
order nisi granted by this court on Tuesday, 3rd 
April last, returnable to-day, calling upon John 
Watson, Edmimd M«bcDonnell, and A. R, H. 
Pietzcker, justices, and Emily Condon, Bridget 
Murphy, and Ellen Whitley to show cause why a 
writ of prohibition should not be issued to 
restrain them from proceeding on and in respect of 
an order of the justices, given on the 16th ultimo, 
in the matter of the valuation of certain property. 
The rule was granted, on the ground that the 
justices having no jurisdiction had decided that 
certain property was exempt from municipal 
rates. 

The facts of the case so far as it is necessary 
to narrate them, are that certain property 
situated in the Municipality of Brisbane had been 
valued under the Local Government Act; this 
property belonged to the bisters of Mercy, and 
they desired to appeal against the valuation, and 
gave notice of such appeal. It came on before 
the justices on the 15th March last, and the 
objections, which in substance are those now taken, 
were then urged by Mr. Butledge. The bench 
took evidence to show that the property was not 
rateable, and decided without taking any evidence 
as to the value of the property to allow the 
appeal ; that is to say, to upset the valuation. The 
question arose more particularly upon the 185th 
section of the Local Government Act, It arose 
by reason of certain property being exempt from 
rates by the 176th section. But the 185th 
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section provides : ** If any person think himself 
aggrieved on the ground of incorrectness in the 
valuation of any rateable property be may at any 
time within one month after he has received 
notice of such valuation appeal to the justices in 
some court of petty sessions held within the 
municipal district if there be any holden there 
and if there l)e none or more than one then to 
the court of petty sessions held nearest to the 
municipal district . . . and the justices there 
present shall hear and determine all objections to 
the valuation on the ground of the incorrectness, 
but no other objections, and shall have power to 
amend the valuation, and their decisions shall be 
final upon the questions of facts determined by 
them.*' On the argument of this motion the 
177tb, 180th, 166th, and 187th sections of the 
Act were also referred to. To my mind the 
question for decision is the meaning of the word 
** incorrectness." Does that extend and mean 
that the property would be incorrectly valued if not 
rateable ? I think that the words of the section 
are sufficiently explicit, and the ** incorrectness " 
is tied down more especially by the second para- 
graph of the section to mean to amend the 
valuation and nothing further. During the 
course of the argument suggestions as to proba- 
ble hardships which might arise have been 
thrown out by the Bench, and have been, I think, 
sufficiently answered by the Bar to prevent them 
having any influence upon the construction of 
the Act. I think the rule must be made 
absolute. 

Pbino, J. : — This case appears to have come on 
before the magistrates on an appeal by the Sisters 
of Mercy against a certain valuation of property 
owned by them, and the notice of appeal was 
that the property was exempt from being rate- 
able under ^e 176th section of the Act. The 
magistrates took evidence in the matter, and 
found the property to be exempt from rates, and 
then proceeded to allow the appeal. The question 
seems to be whether they had the jurisdiction 
to determine that point or not. Under the 185th 
section it is clear that whatever may be the hard- 
ship, all the justices had to determine was the 
correctness of the valuation. If they did any- 
thing else, it should have been to dismiss the 
appeal, and not to allow it. The rule must be 
made absolute. 

Solicitor for the Corporation, Maepherson. 

Solicitor for respondents, Thynne. 



liATHEBS r. SLLBBY. 

Gold fields Act of 18 74 »— Jurisdiction of the 

Warden, 

This was a special case stated under section 74 
of the Gold Fields Act of 18 74^ on the hearing 
of an appeal from the decision of G. L. Lukin, 



Gold \yarden of Qympie, in the matter of a 
complaint heard and determined before him, 
sitting at Kilkiven, in which Ellery complained 
that Mathers did by his objections to the appli- 
cation of the complainant for one sixteenth share 
in quartz claim No. 679 in the Eilkivan Goldfield, 
registered in the name of the defendant in the 
Warden's register, prevent the complainant from 
being registered therefor as requested in the ap- 
plication, and prayed — (1). That the defendant 
might be ordered to withdraw the objection ; (2) 
that the said one-sixteenth share standing in the 
name of the defendant might be forfeited and 
the registration thereof cancelled ; (8) that the 
defendant might be adjudged to have abandoned 
the same; (4) that the plaintiff ought be reg- 
istered therefor in the Warden's register. The 
case was heard before the Warden at Eilkivan, 
and he found that the defendant had abandoned 
the one-sixteenth share in protection area No. 
87 situated at Eilkivan, and known as the Long 
Tunnel, and ordered that the objection of the 
defendant to the registration of the plaintiff for 
the said share be removed, and the plaintiff be 
registered for the same. On the hearing of the 
appeal to the District Court, Power, for the 
plaintiff, objected to the jurisdiction of the War- 
den when the original case was heard, on the 
grounds — (1) That no Warden's Court had been 
proclaimed by the Government at Eilkivan, 
under sec. 81 of the Goldjields Act of 1874, and 
the case was one that could only be heard in a 
Warden's Court. (2) That Warden Lukin was 
not an officer appointed by the Governor under 
sec. 84 of the said Act to discharge the duties 
of the Warden at Eilkivan, and therefore had 
no jurisdiction to sit there as Warden. Real, 
for the defendant, admitted that no Warden's 
Court had ever been proclaimed at Eilkivan 
under sec. 84 of the said Act and that Warden 
Lukin was not an officer specially appointed 
by the Governor under section 84 of the 
said Act to discharge the duties of Warden 
at Eilkivan. There was evidence to show 
that Warden Lukin was appointed a Gold War- 
den of the colony, and was gazetted Warden 
of the Upper Mary Goldfields. District Court 
Judge Miller affirmed the order of the Warden, 
but reserved the point as to the jurisdiction for 
the opinion of the Supreme Court. The question 
for the opinion of the Court was: — Had the 
Warden jurisdiction to hear at Eilkivan, no 
Warden's Court having been proclaimed under 
sec. 81 of the Ooldfields Act of 1874 .^ 

Power, for the appellant, relied on sees. 81, 82, 
88, 84, 85, 86, 61-66, and rules 27 and 28 there- 
under, and argued that~-(l) The case could not 
be decided by the Warden alone at Gympie ; (2) 
The case could not be decided at Eilkivan, even 
if the court was established, because the defen- 
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dant resided at Gympie ; (8) The case could not 
be tried by the Warden anywhere, and cited 
Bullen V. 8. N, Zealand Co., Queensland L.J,, p. 
51, Sec. 84 showed that a Warden was not in- 
tended to act outside his district. The other 
Wardens might have been appointed under sec. 
84. R, V, Collick, October Assizes, Bockhampton, 
1879. 

Beat, for the respondent. 

Habdino, A.C.J., having stated the facts of the 
case, said : — The first point to which I address myself 
is, the reason given by the learned j udge for reserving 
the point — namely, that the evidence shows that 
from the commencement of the Gold Fields Act the 
Warden at Oympie was accustomed to sit at Eilki- 
van and hear and determine cases there. The law 
as to the presumption arising from a person acting 
in an official capacity that he is properly appointed 
to exercise that capacity is stated, and I adopt 
that statement, in Taylor on Evidence, section 171. 
I think, therefore, that from this statement it 
must be presumed that the Warden at Gympie 
had acted in an official capacity at Eilkivan in 
hearing and determining the case there. And I 
think that the cases there referred to are of a similar 
nature to the one stated in this special case, and I 
think we are entitled to presume that he was duly 
appointed to exercise that official capacity, and 
that so long as that presumption remains unre- 
butted it is absolute ; or, in other words, so soon 
as that presumption was raised, the onus of proof 
was thrown upon the other side to show that he 
was not properly exercising that capacity. Hav- 
ing explained what I consider to be the meaning 
of the learned judge's reason, I now proceed to 
examine the Gold Fields Act. Under that Act 
there appears to be at least four different jurisdic- 
tions under which goldfields may be regulated. 
First of all there is the provisional jurisdiction of 
the Warden in the case of gold being discovered 
where it was not known to exist before. Accord- 
ing to the 24th section of the Act the discovery is 
reported to the Warden of the goldfield nearest 
the situation of the discovery, and on notifi- 
cation of such discovery to the Warden he 
posts a notice outside his office, which notice 
has the effect of a provisional proclamation 
of the area as a goldfield. Presuming that Mr. 
Lukin had been properly appointed, it might have 
been that the circumstances arose by Kilkivan 
being discovered subsequent to Gympie becoming 
a provisional goldfield under the Act; but the 
presumption carries it further than that. Secondly, 
there is the Gold Warden simply who under the 
29th section is to exercise the jurisdiction con- 
ferred by the regulations, and can under section 80 
'' have and exercise jurisdiction in respect of the 
matters hereinafter contained throughout the 
colony with power to issue summonses, warrants, 



or other process which shall have legal effect 
and operation throughout the said colony." 
Though a Warden is appointed to act through- 
out the colony, he has no power until he is 
located, that is to say, until he is appointed to 
a certain goldfield his powers do not come into 
operation. In addition to his powers^ the Warden 
must have what I define as location. As soon as 
he has location he has all the powers without the 
necessity of a Warden's Court being proclaimed in 
that district. In other words, using the words of 
The Chief Justice in Tfie SoiUh New Zealand Co. v. 
Bullen^ at p. 51 : '* Does the jurisdiction of the 
Warden extend to anything more than the physical 
dealing with the land ? *' Then there is the third 
jurisdiction, the highest and most complete, when 
a Warden's Court has been proclaimed and a 
Warden appointed, the Warden appointed to pre- 
side over and hold the court has certain additional 
and larger powers than he had before. Then 
there is the fourth jurisdiction, and that is under 
the 84th section :— ** Whenever a goldfield shall 
have been proclaimed under this Act and a War- 
den's Court shall not have been established, it 
shall be lawful for the Governor to appoint a fit 
and proper person who shall be a justice of the 
peace to discharge the duties of Warden, and such 
officer shall have the same jurisdiction and all the 
powers and authorities conferred upon a Warden 
by this Act." Thatis to say, the justice so appointed 
has all the powers of a Warden without putting 
the colony to the expense of providing a Warden's 
Court until the interests of the place require some 
further protection. These being the four jurisdic- 
dictions, we must presume that Mr. Lukin exer- 
cised such a one as came within his power. Then 
I go to the 7th regulation to ascertain what the 
case was ; and by that regulation I find that upon 
receipt of any objection, if the necessities of the 
regulation have been complied with, <' the Warden 
shall defer registration until the matter has been 
heard and determined, and shall thereafter be 
guided by the evidence submitted to him or by the 
order of the Warden's Court." I am of opinion 
that Mr Power's contention, that the fact that no 
Warden's Court had been proclaimed at Eilkivan, 
is not sufficient to avoid the decision. I think the 
Warden, under the circumstances appearing, had 
jurisdiction to hear the case at Eilkivan, notwith- 
standing that a Warden's Court had not been 
proclaimed, and the question must be answered in 
the affirmative. 

Primo, J. : — I entirely concur in the judgment. 
Solicitors for appellant, WUson d WUson. 
Solicitor for respondent. Power, Gympie. 
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FULL COURT. 
May 8th, 1883. 

YICKEBS V, SBLLHEIH AND OTHEBS. 

Brands Act, (35 Vic, No, 4), Section 27. 
The fact of a brand being found put over the registered 
brand of the owner of a beast does not raise the pre- 
sumption that the owner of the former brand either put it 
there or allowed it to be put there. 

Motion to make absolute a rule nisi for a pro- 
hibition granted by His Honour The Acting Chief 
Justice at tlie instance of George Vickers against 
Phillip Frederick ^ellheim, P.M., at Charters 
Towers, JoeepL Booth Whitehead, J.P., and 
John Inch, both of the same place. A calf, the 
property of Incli, was branded by him with his 
registered brand, and lent by him in company 
with his mother to one Cass, a dairyman. While 
in Cass' possession, the cow and calf were lost 
sight of for some time, and eventually the calf 
was found near Vickers' house with his registered 
brand newly put over that of Inch. There was 
no direct evidence of branding, and Vickers did 
not appear. The bench, consistmg of Sellheim 
and Whitehead, convicted Vickers of wilfully 
permitting the calf to be branded with his regis- 
tered brand, and fined him £10, and £3 Is. 6d. 
costs. The rule was granted ou the ground that 
the evidence did not support the conviction. 

Griffith, Q.C. (Gore Jones with him), moved 
the rule absolute. 

Feez showed cause, and submitted that under 
the 27th section of the Brands Act, if there was 
sufficient evidence to support tlie justices, finding 
that the oalf was pemiitied to be branded by 
Vickers, the court would not interfere with the 
finding that he had w^ilfully permitted the same. 
This wa8 decided by the late Chief Justice, Sir 
Jaiues Cockle, in Ex parte Kelly, Wxikinson, page 
'9. So that all the court would have to find was, 
did Vickers penuit the calf to be branded with 
liis registered brand. Of tJiis there was no direct 
evidence, but there was such presumptive evidence 
as would support tlie conviction. The fact of 
Inch's calf branded with his brand being found 
near Vickers* house newly branded with his brand 



over Inch's brand raised such a leasonable pre- 
I sumption that Vickers permitted it to be branded 
that it was for him (Vickers) to rebut that pre- 
sumption, and this he had not done. If the 
court held such evidence as this to be insufficient 
the section of tlie Act might as well be cut out of 
the Statutes, for it was almost impossible to get 
direct evidence of any oflfence under the section. 
On these grounds the rule should be discharged. 
Griffith, Q.C, contended that to uphold such a 
conviction would be to subvert all the principles 
of criminal law embodied in the maxim " Every 
man is presumed to be innocent till proved guilty.'' 
There was absolutely no evidence either direct or 
presumptive of Vickers wilfully permitting the 
calf to be branded, and the rule should be made 
absolute with costs. 

Harding, A.C.J. :— This is a motion by Mr. 
Griffith to make absolute a rule nisi granted by 
me on th- 2nd AprU, 1883, for a prohibition 
against the magistrates and the complainant pro- 
ceeding on a conviction or order made 1st Febru- 
ary, 1883, whereby Vickers, the applicant for Uie 
prohibition, was found guilty of wilfully permit- 
ting to be branded with his registered brand a 
certain white heifer. The oflfence w^as charged 
under section 27 of the Brands Act of 1872, which 
enacts " if any person shall wilfully brand any 
stock of which he is not the rightful owner or 
shall wilfully cause direct or permit any stock of 
which he is not the owner to be branded with his 
brand such person shall on conviction for every 
such oflfence in a summary way forfeit and pay 
any sum not exceeding fifty pounds." The re- 
quirement to bring the offender within that sec- 
tion is that he sliall wilfully cause, direct, or per- 
mit any stock of which he is not the owner to be 
branded witli his brand. First of all you must have 
stock branded with the brand of a person not the 
owner of that stock, then you must show that 
that brand was wilfully permitted to be placed on 
the stock by tlie owner of the brand. The mean- 
ing of the word " wilful " is now understood to 
be and according to the most recent decisions is 
"knowingly, and fraudulently." Therefore a 
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brand must have been permitted to be on the 
atock knowingly and fraudulently on the part of 
the person whose brand it is, that is, that he must 
have permitted the brand to be placed on 
stock of which he was not the owner with the 
fraudulent intent in most cases to acquire the 
ownership in the stock. It was contended by Mr. 
Feez, that the mere fact of the breuid being found 
on the stock would raise a presumption that the 
person whose brand it was had branded it and 
eoonmitted an offence. I can see if a brand is 
found upon a beast and it is proved that the 
owner of the brand put it there the law will 
presume he put it there knowingly and fraudu- 
lently, but the mere finding of a brand upon 
a beast without proving that the owner of the 
brand put it there or permitted it to be put 
there does not comiect the owner of the brand in 
any way with the branding. Mr. Feez'a pre- 
sumption would go to this extent : if John Smith 
was found murdered every person would be pre- 
sumed to have murdered him; but the proper 
way to look at such reasoning ia this : If A.B. 
had killed John Smith the presumption would be 
that he had murdered him until the contrary was 
shown. Now here the only facta in the case are 
tliat the heifer was the property of Inch, the re- 
spondent, that it had his brand upon it, and that 
it was subsequently found with Vickers' brand 
upon it> and shortly afterwards seen in the 
neighbourhood of Vickers* residence, and further, 
the respondent said that Vickers might have 
branded it in mistake. I can see no evidence to 
connect him with the offence charged. Under 
these circumstances I think the evidence does not 
support the conviction, and that this rule must be 
made absolute with oosts. 

Pring J. : — 'I am of opinion that there was no 
evidence to support the conviction, and that the 
rule mu^ be made absolute with coats. 

Solicitors for applicant, Daly d: Htllicar, agents 
for Manlandy Charters Towers. 

Solicitor for respondent, /. S, Salmond. 



THE QUEEN V, HOBLEB. 

Quo watraiUo — Void election — Disclaimer — 

Practice — Costs, 

The court will make a rale for a qtto warranto informaiioQ 
absolute, although the defendant has resigned the ofiice 

and his resignation has been accepted before the rule was 

obtained, when the object of the relator is, not only to 

cause the defendant to vacate the office, but to substitute 

another candidate at once in the office. In making the 

rule absolute the court will exercise a discretion as to costs. 

This was a rule for an information in the nature 
of a qtw warrafUo, calling on the defeodant to 

show by what authority he claimed to be a mem- 
ber of the Divisional Board of the Division of 
Grogango, and to exercise the office of such mem- 
ber, upon the grounds that, at the election for 
the said Division held in the month of February,. 
1883, a majority of votes was polled in favour of 
the relator Dempsey and not in favor of the de- 
fendant, also that nine votes lawfully recorded in 
favor of the relator at the said election were 
wrongfully rejected by the returning officer. 

It appeared from tlie affidavits, that the election 
was held at Kockhamptou in the month of Feb- 
ruary, 1883, and that William Pattison, chairman 
of the said division, acced as returning officer. 
Tlie relator Dempsey, and the defendant were 
nominated as candidates. Nine ballot papers oon- 
taini jg votes on the lelator's behalf we^e rejected 
by the returning otdcer. The consequence was 
! that the votes in favor of each candidate wwe 
equal, and Uie returning officer gave his casting 
vote in favor of the defendant, and declared the 
defendant duly elected. On the 3rd of April, the 
defendant rewgned. On the 30th April, the pre^ 
sent rule for a quo warranto was otbained. 

Murray-Prior showed cause. The defendant 
did not oppose the rule, but undertook to enter a 
disclaimer. The defendant resigned as soon as^ 
he found out his election was not valid. Under 
the circumstances the court will give the relator 
no costs. The Queen v. Blizard, L.R,, 2 Q.B., 
55 ; Gray on costs. 

Griffith, Q.C,, and Sheridan in support of the 
rule. The defendant has shown no particular 
reason why the ordinary practice of the court 
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should be departed from, and the relator is en- 
titled to COBtfl. 

Harding, A.C. J. : — This matter coones on upon a 
motion of Mr. GHflith, to move absolute a rule 
nisi obtained on the 13th April, to shew cause 
why an information in the nature of a quo war- 
ranto should not be exhibited against Hobler the 
respondent upon the grounds: 1st. That at the 
election a majority of votes was polled for flie said 
division in ih& month of February, 1883, in favor 
of the said Timothy Denipsey, and not in favor 
of the said Francis Helvetius Hobler; 2. That 
nine votes lawfully recorded in favor of the said 
Timothy Dempsey at the said election were 
wron^ully rejected by the returning officer. 

The matter arises under the recent Divisional 
Boards Act* ihe Amending Act of 1882, section 
9, subsection 5, which enaxits that " No person who 
is a candidate or agent of a candidate for the office 
of a member of a board shall witness the signature 
of a voter to a ballot-paper for use in the election 
then pending for such office and any such person 
who so witnesvsee a signature shall be deemed to 
have committed an offence against this Act" The 
election for the (rogango Board was held on the 
Uih February, 1883 ; at this election the chair- 
man was William Pattison, of Rockhampton. The 
candidates for election were the applicant Timothy 
Dempeey, and the respondent Hobler. Preivious 
to this election one Riley, a duly qualified voter 
for the division, liad attested the signatures of 
several voters of the division, and on the day of 
the election he was appointed by the applicant 
Dempsey as scrutineer at the election, and on 
the ground that as such scrutineer he was the 
agent of Dempsey the returning .officer rejected 
the votes he had attested previously, amounting 
to nine, and on the counting of the votes it was 
found that excluding these nine votes the votes 
were equal, and the ohairman gave his casting 
vote in favor of Hobler and declared him to be 
duly elected. It appears from the affidavit of 
Dempsey that whecn Pattison rejeoted these votes 
he objected to the rejection and claimed to be 
duly elected, but the said Pattison declared the 



votes to be equal and gave his casting vote in 
favor of Hobler, and thereupon declared him duly 
elected. From that it appears that at the time 
of the chairman's decision, Dempsey disclosed his 
objection, and from that time to the present the 
respondent might have been, if he was not, fully 
aware of the grounds of that objection. In the 
face of that Hobler has acted as a member of the 
board and continued to act until a very short, time 
before the first affidavit in support of the appli- 
cation was filed. It was suggested at the bar 
that he withdrew and resigned, which as a matter 
of fact he did as soon as he found that his 
position was not tenable. These are the facts of 
the case. In order that the applicant Dempsey 
should have the seat he might be entitled to if he 
had a majority of votes, it is necessary that 
Hobler, the man elected, should never have acted, 
or if he has acted, that he should disclaim. A 
disclaimer was necessary when he took upon him- 
self the office, but having taken upon himself the 
office a further judgment is necessary against him, 
it is necessary that the applicant should obtain 
a judgment of ouster. In order to carry this out 
the proceedings are that an information in the 
nature of a qtM warranto cannot be filed with 
the officer of the court without the leave of 
the court, therefore it became necessary for the 
applicant to obtain the leave of this court. 
Upon that being filed Hobler has undertaken to 
file a disclaimer, and upon that being done it is 
possible a judgment of ouster may follow. 
Upon these facts, the learned counsel for Hobler 
has submitted that this rule should be made 
absolute without costs, asking us to depart from 
the usual rule that the successful party should 
have his costs. In support of that he refers us 
to Eeg, V. Blizard, L.R., 2 Q.B.y 56, in which the 

• 

rule was made absolute without costs. Reading 
that alone without the explanation of the learned 
Chief Justice, it would seem that it should be 
followed in this case, but in his judgment Lord 
Chief Justice Cockbum says : — " If the true 
nature of the disqualification had been pointed 
out in the first instance, tlie probability is 
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that the defendant would have been immediately 
advised that he could not exercise the functions 
of returning officer and also at the same time offer 
himself as a candidate, and he would have with- 
drawn from that position, or at all events he 
would not have taken upon himself to be admitted 
and sworn into the office which for some days he 
filled." That is the reason the rule was departed 
from — ^namely, that the applicant had not dis- 
closed the ground upon which he claimed to avoid 
the election. In this case he had objected to 
the chairman. The reason does not apply in 
this case, and I think the rule should be made 
absolute with costs in the ordinary manner. 

Prino, J. : — I concur entirely in the judgment 
of The Acting Chief Justice. 

Solicitor for Dempsey, Winter. 

Solicitor for Hobler, Brown {Jones d* Brown), 
Brisbane and Rockhampton. 



Pring, J. May 29th, 1883. 

VANCE t'. MACFABLANE AND ANOTHER. 

Married woman — Separate estate, 
Tms was an action brought by Olivia Vance, tlie 
wife of John William Vance, deceased, against the 
trustee of the will of the said John William Vance, 
and the Curator of Intestate Estates for thia 
<x>lony. The statement of claim is as follows : — 

1. The plaintiff resides at Rosewood, in the 
-oolpny of Queensland, and is the widow of John 
William Vance, deceased, late of Rosewood, afore- 
said. The defendant, John Macfarlane, is the 
trustee of the will of the said John William Vance, 
appointed by order of this Honorable Court, dated 
20th day of February, 1883. 

2. On the 22nd day of August, 1867, the 
plaintiff, being then the wife of the said John 
William Vance, duly made application in her own 
name under the provisions of the Leasing Act of 
1866, {SO Vic., No. 12), for a certain portion of 
land situated at Rosewood aforesaid, being por- 
tion 7, in the county of Churchill and parish of 
Walloon, containing 80 acres, and the plaintiff at 
the time of making the said application paid to 
tlie land agent for the said district out of her 



separate estate the full amount of the first year's 
rent of the said land and the survey fee, and was 
duly declared the lessee of the said land, and a 
lease of the said land was afterwards issued to her ; 
the said application and payment were made, and 
the said lease was issued w^ith the knowledge, ap- 
probation and consent of the said John William 

Vance. 

3. The plaintiff, afterwards from time to time as 
the rent for instalments as purchase money of the 
said land became due, paid the same with the like 
knowledge, approbation and consent out of her 
separate estate. 

4r. The said land waa always treated by the 
plaintiff and her said husband as her separate 

property, and she from time to time dealt with 

the same as such, and sold a portion there<^ and 

received the purchase money therefor. 

5. In the month of August, 1874, the plaintiff, 
at the request and for the benefit of the said John 
William Vance, borrowed £100 from one James 
Foote, of Ipswich, in this colony, merchant, on 
the security of the said land, and paid the said 
money to»the said John William Vance, and on the 
3rd day of August, 1874, the plaintiff transferred 
the lease of the said land to the said James Foote 
by way of mortgage to secure the said sum. The 
plaintiff continued however to pay the rent or in- 
stalments of purchase money for the said land out 

of her separate estate. 

6. On or about the 15th day of December, 1876, 

a deed of grant in fee simple of the said land was 

issued to tJie said James Foote. 

7. In or about the month of February, 1877, 
the said Jolm William Vance without the know- 
ledge or consent of the plaintiff repaid to the said 
James Foote the money borrowed from him by the 
plaintiff a« aforesaid, and the said James Foote at 
the request of the said John William Vance, and 
without the plaintiff's knowledge or consent 
transfen-ed the said land to the said John William 
Vance, and a certincate of title No. 44,392 was 
issued for the said land in the name of the said 

John William Vance. 

8. The plaintiff some time afterwards discovered 
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that the said John William Vance had obtained 
such certificate of title, and immediately thereupon 
demanded from him a transfer of the said land to 
ber, but the said John William Vance, who was 
then in ill health, informed the plaintiff that he 
had devised all his property to her absolutely, and 
at the the same time handed her a will duly exe- 
cuted by him, bearing date the 31st day of Janu- 



plaintiff, and on the 20th day of February, 1883, 
the defendant, John Macfarlane, was appointed 
trustee of the aaid will in the room of the said 
Joseph William Evans and Thomas Makepeace, as 
hereinbefore stated. 

13. The plaintiff submits that the said will did 
not operate upon the land hereinbefore mentioned, 
and that tlie said John William Vance died inte»- 



aiT, 1876, whereby he devised and bequeathed all tate as to the same, and that the same is now 
his property to the plaintiff for her sole use and ' vested in the defendant, the Curator of Intestate 
benefit. He further represented to the plaintiff j Estates. 
that it was unnecessary to insist upon a formal The plaintiff claimed : — 

transfer of the said land to her, and persuaded , (1). A declaration that the said land was ac- 
and induced her to take no immediate steps for quired by the plaintiff for her separate use, and 
the purpose of enforcing such transfer. j that the said John William Vance at the time of 

9. The said John William Vance continued in his death was a trustee erf so much of it as then 



ill health until the time of his death, and in con- 
sequence of his statements and representations 
hereinbefore stated, the plaintiff took no active 
steps to assert her rights to the said land up to the 
time of death of the said John William Vance. 

10. After the said John William Vance had ob- 
tained the said certificate of title for the said land, 
he, without the knowledge or consent of the plain- 
tiff sold portion of the said land amounting in all 
to 6 acres and 1 rood, and on the remainder of the 
said land he erected certain buildings^ 

11. On the 19th day of August, 1882, the said 
John William Vance died, having previously, to 
wit, on the 13th day of August, 1882, duly 
made and executed his last will and testaanent, 
whereby he appointed one Joseph William Evaii5, 
and one Thomas Makepeace, executors of his said 
will, and devised and bequeathed all his real and 
personal property to the plaintiff for life, and di- 
rected his said executors at her death to sell and 
dispose of his said property, and after payment of 
his debts and a legacy, to divide the proceeds into 
eight equal parts one of which was to be paid to 
each of his sons and daughters. 

12. The said executors so nominated renounced 
the trusts of the said will, and administration of 
the estate of the said John William Vance with the 
said will annexed was on the 9th day of Septem- 
ber, 1882, granted by this Honorable Court to the 



remained unalienated for her separate use. 

(2). A declaration that the land descended to 
and became vested in the defendant, the Curator 
of Intestate Estates, as trustee for the plaintiff. 

(3). A direction to the defendant, the Curator 
of Intest-ate Estates to transfer the same to her. 

The defendant, john Macfarlane, by his state- 
ment of defence admitted the making of all the 
documents in the statement of claim mentioned 
and such of the facts therein mentioned as he 
deemed it unnecessary to deny, and as to the facts 
and circumstances upon which the plaintiff relied 
in order to obtain the declaration before men- 
tioned he said tliat he was a stranger thereto, and 
put the plaintiff to proof thereof. 

Griffith, Q.C., and Byrne, appeared for the 
plaintiff ; Rutledge tor the defendant, Macfarlane. 
The Curator of Intestate Estates did not appear. 

Griffith, Q,C., submitted that the land in the 
claim mentioned was held by John William Vance 
in ti"U8t for the plaintiff and did not pass by his 
will, and he referred to Jarman on Wills, pp, 693 
and 697, and cited Dummer v. Pitcher, 2 M, <& K., 
262. As to the nature of the evidence necessary 
to be produced in order to support the claim, he 
cited Fowkes v. Pascoe, L.R., 10 Ch., 343 : Mar- 
shall V. Crutwell, L.E., 20 Eq., 328 ; Ashworth 
V. Outram, 5 Ch. D., 938 : and as an authority to 
show that the houses which had been erected upon 
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granted by the Acting Chief Justice on the 23rd 
of May last, calling upon Fittncis Thomas Burke, 
to show cause why he ^lould not stand committed 
to Brisbane Gaol for misbehaviour and contempt 
of court. 

The Attoniey 'General appeared for tlie Crown, 
and with Byrne for the Queensland Law Associa- 
tion, to move the rule absolute. 

Burke appeared in person. 

From the affidavit of William Bell, Registrar of 
the Court, which was filed in support of the mo- 
tion, it appeared that on the lith May la8t,William 
Cahill, chief clerk in his office, handed him a letter 
which he said he had received from one James 
Stibbs, of Brisbane, baker. On the following day 
Stibbs called and told him Uiat he had received the 
letter from Francis Thomas Burke. On the same 
day the latter came to deponent's office and stated 
tliat he had written the document and handed it 
to Stibbs. An affidavit by Stibbs set forth that he 
was insolvent, and that in the month of January 
last, Burke agreed to obtain his certificate of 
discharge on payment of the sum of £2 15s., of 
which £\ 10s. w£is to be paid in cash and tiie 
balance when the certificate was obtained. He 
then paid him £1 10s. Subsequently deponent 
made frequent applications for his certificate to 
Burke, who replied eitlier that the notice of the 
intended application had been too late for in- 
sertion in that week's Gazette or that the applica- 
tion had been adjourned till the next sitting of the 
court. In March last, at Uie request of Burke, 
he made an affidavit before Henry Buckley, ac- 
countant in insolvency, and on 13tli April again 
applied for his certificate, when Burke handed him 

the following letter : — 

Supreme Court, 12th April, 1883. 
Mr. James Stibbs. 

Re application for certificate of discharge. 

The delay caused in the hearing of your application is 
owing the non -rendering of the report of Mr. Colin Munro, 
the trustee in your estate. 

Mr. Munro has been cited to appear before His Honor 
Mr. Justice Pring.on Wednesday next, the 18th instant, to 
show cause why he should not be committed for contempt 
of court, and if his report on the estate is not then forth- 
coming your certificate of discharge will be granted to yon. 

By order of the court. 

T. W. Cabroll. for Registrar. 



This letter was handed by deponent to Mr. W. 
Cahill on the 14tli May. 

I Burke, in answer to a question from the Bench, 
said the letter was not true. He added that he 
had nothing to say, that he was utterly ignoi-ant 
that he was breaking the law. He had been for 
eight years o& and on connected with the couit, 
and would not knowingly do* anything likely to 

uring it into contempt. Being asked in what way 
he was connected with the court, he said he had 
been assistant to the accountant in insolvency. 

Harding, A.C.J., said that was not being con- 
nected with the courts and would not help the 

respondent. 

Burke i»aid he had a wife and large family to 
support, and he was very sorry for w^hat he had 
done. He had never been guilty of anything of 

the kind before. 
Harding, A.C.J. ; — This case comes on upon the 

application of the Attorney-General and the Law 
Association, to make absolute a nde nisi granted 
on the lith May, 1883, calling upon the respon- 
dent to sihew cause why he should not stand com- 
mitted to Brisbane Gaol for contempt in respect 
of r:ertain matters mentioned in the affidavits 
of btibbs and Bell. (His Honor stated the facts 
as given above). The remote connection which the 
reepondeut claims with the court is not recognised 
by the court, nor had he any right to use the 
uddrees of the court. It seems to me very much 
liKe exercising or infringing upon the authority of 
the court and exercising functions which are en- 
trusted by the com! to its ofi&cers, and which are 
not exercisable by the outside public. That being 
so, it becomes necessary to deal with the matter. 
In a somewhat similar case, which occurred about 
two or tliree years ago, William Parminter was 
fined £20 and costs, and the Chief Justice iu de- 
livering the judgment of tlie court said it might 
he well for it to be known that if the offence was 
repeated the punishment might be much more 
severe. That foreboding n:iust be carried out in 
this case, and in my opinion a fine of £20 should 
be inflicted, or imprisonment for fourteen days or 
until the fine is paid; if the whole term of im- 
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prisomiieiit be served, then the fine will no longer 
he payable, and at no time is it to be enforced by 
execution. The costs of tlie rule will be payable 
by Uie respcmdent 

Mr. Justice Pring concurred. 

Solicitor, Grown Solicitor, 

Solicitor for Queensland Law Association, 
HtUicar. 

FALBY r. EDWARDS ANL» OTHERS, JUSTICES, AND TH6 
GOOLMAN DIVISIONAL BOARD. 

Divisional Boards Act of 1879 (43 Vict.y No, 17), 
sees. 53, 77, and 78, and the Diddonal Boardn 
Amendment Act of 1882 {46 Vict,, No, 13), 
sees, 45 d' 46, 
Motion to make absolute a rule ni^i granted by 
Mr. Justice Pring, to i*estrain the respondents 
from proceeding upon or in respect of a convic- 
tion whereby the appellant was fined Is., with 
4s. 6d. costs of court, and £1 Is. professional 
costa, for carting timber in the Goolman Division 
without a license. The rule was granted on the 
irround tliat the by-law under which the convic- 
tion was made was ultra vires, 

Griffith, Q.C, moved the rule absolute ; Gar- 
rick, Q.G,, grfiowed cause, and submitted that the 
Boai-d had power to make tJie by-law ; he quoted 
sections 53 and 77, and 78 of the Divisional 
Boards Act, and section 45 of tiie Amending Act 
of 1882, which repealed section 78 of the principal 
Act; Maxwell on Statutes, p,270\ Oallowatf v. 
hml Mayor of Lofidon, L.R,, 1 E. d I,, App, 134 ; 
Eastern Archipelago Co. v. The Queen, 2 E, d B,, 
879. 

Harding, A.C.J., called liis attention to Dicken- 
^071 V. Fletcher, L.C., C. P. 1. 

Griffith, Q.C., contended that the question of 
tlie power to make the by-law depended upon 
the construction of section 46 of the Amending 
Act of 1882, and tliat the Board had no power to 
impose a tax upon vehicles used by the owner for 
Kx parte Marx : CJiandos r. Commissioner for 
Inland Revenue, 6 Exch, 464 at p, 479 : Patry r. 
f'roydon Commercial Gas Co., 15 C.B., N,S., 568, 
at p. 575. 



Hakdinu, A.C.J. : — ^Tliis is a motion by Mr. 
Griffitii, to make absolute a rule nisi obtained by 
lum on the '2Mi May, from Mr. Justice Pring, 
calling upon the justices and the Goolman Divi- 
sioufal Board to shew cause why tliey should not 
be restrained from proceeding upon or in respect 
of a conviction made by them on the 18th Aprils 
whereby the appellant was. fined Is., and 38, 6d. 
costs of coui-t., and £1 Is. professional costs, for 
drawing timber on a puUic road with more tJian 
six bullocks, not having a license for the same. 
The rule was granted on the ground that the 
divisional by-law No. 3, under which the con- 
viction was obtained, was ultra vires and invalid. 
The ciixjumstances were tliat Falby with his 
Wiiggou drawn by bullocks more tlian six in 
number and witliout having a license as required 
by tlie by-law No. 3, was driving it upon a road 
in that division. For this an information was pre^ 
sented against him by one liawlings. When the 
matter came on for hearing, Mr. Cardew, who 
appeai-ed for the applicant, objected to the by-law 
as being ultra vires. He contended that the Board 
liad only power to license vehicles plying for hire, 
and that tlie Board had not the power to restrict 
tlie applicant's right to the user of the road by 
imposing ujjon him a license fee enforceable by a 
penalty. The by-law No. 3, as far as it relates 
to this case is as follows : — " No person or persons 
shall drive, or use, upon any public surveyed or 
proclaimed road in this Division, any waggon^ 
dray, trolly, or other conveyance laden with any 
kind of timber (excepting sawn or split timber 
for his or their own use), and drawn by more^ 
than tliree horses or more than six bullocks, 
unless such conveyance is at the time licensed by 
this Board at the following scale," then follows 
the scale, '' and for every neglect, breach, or 
offence of or against any of the provisions of this 
by-law, the maximum penalty shall be twenty 
pounds sterling (£20)." So tliat the by-law itself 
is penal, and it is purported to be made under the 
power contained in the Divisional Boards Amend- 
ment Act of 1882. Mr. Garrick quoted to us the 
53rd, 77th, and 78th sections of the Divisional 



140 



THE QUEENSLAND LAW JOURNAL. 



[July 2sd, 1883 



Boards Act. The 78th section, under which 
Divisioiuil Boaixl» had power to make by-laws, is 
repealed by the 46tlL section of the Amending^ 
Act of 1882, except as to by-laws " which would 
have been valid if mfule under this Act..*' The 
77th section gives tlxe Board the power to impose 
tolls, rates and dues, but that power is restricted 

by the 46tli section of the Amending Act. We 
were referred by Mr. Garrick to the 24th, 26tli, 
and 30tli sub-sections of section 4G. Now 1 think 
that the party supporting a pentilty nmst be able 
to show that there is express power to impose it, 
as pointed out by Mr. Justice Brett, m Dickenson 
V, Fletcher, L.R,, 9 C.P., at page 7. ' We are 
called upon to construe a penal enactment. Tliose 
who contend that the penalty may be inflicted, 
must shew that tlie words of the Act distinctly 
enact that it shall be incun^ under the present 
circu!n stances. They nmst fail, if the words are 
merely equally capable of a construction that 
would, and one that would not, inflict the 
penalty." But in this case, Mr. Garrick draws our 
attention to the various sul>sect4ons and says it is 
t^mewhere there. Whatever power tlie Board 
may have to make this by-law as affecting other 
persons than the owner of the dray we express 
no opinion ; but as regai'ds a man using his own 
dray for his own purjxjse as was the case here, 
I think the by-law is ultra vires, and conse- 
<iue.ntly the rule umst be made absolute. 

Prino, J. : — I think this by-law is ultra vires 
as against Falby, and that this case should \ye 
guided by the principle laid down in Dickenson v. 
Fletcher, 

Solicitors for applicant, Forton <t Cnrdew, 
Ipswich and Brisbane. 

Solicitors for respondents, Gill, Ipswich. 



IN CHAMBERS 
Pring, J. 11th June, 1883. 

IN THE MATTEB OF PROCEEDINGS FOR LIQUIDATION BY 
ARRANGEMENT INSTITUTED BY J. H. BURNS OF 
BRISBANE) GROCER. 

Insolvency Act of 1874 (38 Viit., No. 5), Sfc 77 

and Hide 194. 



An order may be obtained under Rule 194 on an ex parte 
applioation, and suoh application may be made immedi- 
ately after the presentation of a petition for liquidation. 

Tlie facte sufficiently appear from the judgment. 

Pring, J. : — Tiiis caae came on for hearing 
before me in Cliainbers on June Ist, 1883, an the 
following notice of motion : — 

In the Supreme Court of Queensland, 
Mr. Justice Pring. 

In the matter of pi^oceedings for Liquidation by 
arrangement or composition with creditors 
instituted by John Hemy Burns, of Brisbane, 
in the Colony of Queensland, Grocer, trading 
under tlie name, style, or firm of J. H. Bums 
and Company. 

Take Notice, tliat this Honorable Court will be 
moved before His Honor Mr. Justice Pring, at 
hisr Chambers in the Supreme Court, William- 
street, Brisbane, on Friday the first day of June, 
1883, at ten o'clock in tJie forenoon, by Mr. Mein, 
solicitor, on the part of George Raff and Company, 
the plaintiffs in an action instituted in this Honor- 
able Court against the above-named Jolm Heni-y 
Bums, on the twenty-third day of May, now 
cuirent, and numbered 396 of 1883, that the order 
of this Honorable Court may herein on the 
thirtietli day of May now current^ whereby it wa« 
ordei*ed tliM the siaid Messieurs George Raff and 
Company be restrained from furtJiM* proceedings 
in the said action until tiie fifteen tii day of June 
next., or until furtJier order of this Honorable 
Conit be set aside. 

1. Uix)n the grounds that the said order was 
obtained ex parte and without any notice of the 
intention to apply for the same having been 
served on the said George liaff and Compajiy. 

2. Upon tiie further grounds appearing in and 
by the affidavit of Charles Stuart Mein, sworn 
and tiled herein this day. 

Dated tliis thirty-tirst day of May, a.d., 1883. 
Hart, Mbin and Flower, 
Solicitors for Greorge Raff and Company. 
To die above-named John Henry Bums, and to 
his solicitor, A. J. Thynne, Esq., Queen-sti-eet, 
Brisbane. 

An affidavit of Mr. Mein was produced and read. 
Mr. Mein in support of the notice of motion. 
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contended (as I understood) tJiat the order 
appealed against could not be made until a 
trustee had beoii; appointed, and cited section 202 
of tJie Insolvency Act, ISTi, sub-section 7. He 
further contended tliat under rule 38, notice 
should have been given of the intention to apply 
for the order in qne«tion. 

Mr. Thynne, contra, referred to rule 194 and 
section 77 of tiie Act. 

I made the order now sought to be set aside 
under the powers conferred upon the court by 
rule 194, which more particularly refers to pro- 
ceedings for liquidation by arrangement. 

It appears to me to be perfectly clear that the 
court has power to entertain applications of tliis 
kind before a trustee has been appointed under a 
liquidation by arrangement— see Ex parte Isaac, 
In Re De Verchi, L.K, Ch. App. vol. 6, p. 66; 
Ex parte Key, In re Skinner, L,H. 10 Kq. p, 452^ 
With regard to tlie ground of objection particu- 
larly set forth in the notice of motion, I may state 
tliat 1 tliink that rule 38 does not apply to rule 194 
under which this order was granted. Sir W. M. 
/aiues, L.J., in deliveiing his judgment in tlie case 
of Ex parte Isaac, In re Vecchi, says : — " This (re- 
ferring to the nature of tlie proceedings) was done 
under the 260th rule" (English, identical with rule 
194 of Imolvency Act 1874), "which we muse take 
to be an authoritative decision, that it is in the 
power of tlie court to entertain these applications 
immediately after the preseatation of the petition 
for liquidation." I may point out that in the 
case first cited Uie order for an injunction was 
made on notice of motion, whilst in the latter case 
the order was made ex parte, and on being ap- 
pealed from was affirmed but witJiout costs on the 
ground that no notice had been given to tlie exe- 
cution creditor. The 77th section of the Insol- 
reney Act of 1874, differs from the 13th section of 
the English Bankruptcy Act 1869, in this respect, 
viz., that it provides that applications may be 
wade under it ex parte. Rule 194 however does 
not contain such a provision. Considering how- 
ever the remarks of Sir W. M. James, L. J., in Ex 
parte Isaac, In re De Vecchi^ and noting the case 



of Ex parte Key, In re Skinner (in which case an 
ex parte order liad been made, and on being ai>- 
pealed from was affinned), and following Uie 
hitherto undK>ubted practice of the court, I am of 
opinion that the order appealed from was rightly 
obtained on an er parte application under rule 194 
of the I insolvency ^ct of 1874, ^^^ that such ap 
plication may he made immediately after the 
presentation of a petition for liquidation. Cases 
however may arise in which it may be advisable 
tliat such an application sliould be made on notice 
of motion. See Ex parte Key, In Re Skinner. 

The notice of motion will therefore be dis- 
missed with costs. 

Solicitors for Raff k Co., Hart, Mein d: Flower, 

Solicitor for Bums, Thynne. 
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Harding, A.C.J. 23rd June, 1883. 

AHEBM V, CENTRAL QUBBN8LAND NEWSPAPER COBfPANY* 

11 Vietaria, No, 13, sec. 13, 

The 13th section of the Defamation Act (11 Vict, Ho. 13) 
does not give the party injured a remedy in rem. The 
person whose types, presses, or printing materials may be 
seized is some person other than the defendant on the 
record ; and. therefore, where the defendant in an action 
of libel published in his newspaper, sold his types, Ac, 
before judgment to a bond fide purchaser for value with 
notice, the types, ifro , are unaffected. Wthh v. Humphrey, 
6 N,S.W. Sup. Court Rep,, 361, followed. 

The cases cited were : — In re Poole Firebrick Co., 
L.It, 17 Eq., 268; In re Sabloniere Hotel Co., 
L.R., 3 Eq., 74: Webb v, Humphrey, 6 N, 8. W. 
Rep. 361 ; In re Bridport Old Brewery Co,, L,R. 
2 Ch., 191 ; In re Siikstone Fall Colliery Co,, I 
Ch. D., 38 ; In re Home Investment Co., 14 Ch,D., 
167 ; Bailey d Leetham's Case, L.R., 8 Eq., 94. 

The facts are sufficiently set out in the 
judgment. 

Harding, A.C.J. : — In this case, ih& plaintiff on tlie 
23rd of August, 1882, issued a writ of suirunons 
against the defendants in an action for defamation. 
Subse<iuently proceedings were taken to wind up 
the defendant's company voluntarily, which on the 
8t!i December, 1882, reeulted in the passing of a 
resolution to that effect, and tJiat Robert Sharpies, 
should be appointed liquidator. The action came 
on for trial on ihe 21st April, 1883, when the 
plaintiff obtained a verdict upon which Judgment 
was signed on the 7th May, 1883. Between the^ 
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passinj^ of the resolution ajid tJie verdict., proijerty 
of the company, consisting of tlie tyi)e«, presses, 
and printing materialH wliich were used in printing 
the defamatory matter, were sold and delivered 
for value by the liquidator, to William Herbert 
Hobison, who appears to have liad ample notice 
of the proceedings in the action. Under these 
circumstances the liquidator has applied to me to 
restrain tlie plaintiff from issuing execution on 
his judgment against tlie propeity of the defend- 
ant, and has procm*ed the appearance on the hear- 
ing of his application of tlie plaintiff and liobi- 
soD. The liquidator being represented by Mr. 
Oarrick, Q.C. ; the i>laintiff by Mr. Griffith, Q.C., 
and Mr. Virgli Power ; and Uobison, by Mr. Prior, 
who took no part in the argument. No serious 
ooutention was raised as to the defendants' right 
to restrain the execution against the defendants* 
property, other than tliAt consisting of type«, 
presses, and printing materials. Mr. Griffith 
raised the objection that the affidavits did not 
show that the resolution tiad been properly car- 
ried. I think they made a prima facia case, and 
that thereupon tlie onus lay on his side to show 
that the resolution was invalid. The real ques- 
tion in the case arose on the construction of tiie 
13th section of 11 Vic, No. 13, The Defamation 
Acty which is in the following words : — " And be it 
enacted that whenever any pei'soii shall be con- 
victed either in a civil or criminaJ proceeding of 
printing or publishing a defamatory article the 
plaintiff or prosecutor in whose favor judgment 
shall have been given, shall be aX lil>erty under his 
writ of execution to levy the costs damages 
])enalty and expenses named tlierein out of Uie 
whole of the type« preftsee or printing materials 
wliataoever belonging to tlie person whose types 
presses or printing materials or any part thereof 
may have been used in printing such defamatory 
article as well as out of tJie propei-ty of the de^ 
fendant on the record." Pmlmbly the true con- 
fc.truotion of tliis section is well represented in its 
marginal note which is as follows: — "Plaintiff 
leaving obtained judgment may levy costs, &c.. 



out of types, &c., used in printing defamatt)iy 
article as well as out of tlie property of the 
defendant on tlie record." Whether or not the 
^yP^' px'^t^S'^) or printing materials of the defend- 
juits used in printing tlie defamatory matter are 
affected by tlie institution of an action as in a pn> 
ceeding in rem. appears to me unnecessary to be 
further decided tlian to liold as I do tliat at all 
events they are not so affected until judgment, and 
1 very much doubt if tJiey are even then until 
ivctual injury. In tJie present case tlie property 
having been sold and disitributed before execution 
they are unaffected, and the application must Ije 
treated as an ordinary application to restrain a 
creditor proceeding with his execution after a 
winding-up lias commenced thereby disturbing 
the distribution of the asset* pari passu amongst 
tJie creditors. The order will therefore go, but as 
the ascertainment of the dajiiages was necessaiy 
and was defended out of and for tlie benelit of the 
i*euei*al assets of tJie cotnpany tlie plaintiff should 
be allowed his costs of the action up to the issuing 
of the summons in tlie present application. The 
fornuil order will be: Let tlie plaintiff be re- 
strained from issuing execution against the pro- 
l)erty of the defendants on the judgment of the 
7tli May : Let the plaintiff be paid in full his 
costs of tlie action up to tlie issuing of the sum- 
mons in tliis pi^esent application out of the assets 
ol* the company in priority to tlie costs of the 
winding-up: Let the plaintiff be at liberty to add 
all his other costs in tlie action to his debt and to 
pmve theaefor in tlie w inding-up, and receive sat- 
isfaction tJiereof out of tlie property of tlie com- 
pany pari passu with tlie rest of its liabilities: 
Let the costs of the resjwndent Robison be paid 
by the liquida»tor, and let the defendants have 
such costs and their costs of this application as 
their costs in the action : Let tlie plaintiff have 
his costs of this application as his costs in tlie 

action. 

Solicitors for liquidator and Robison, R(f^, 
Junen <i: lirown, Brisl)ane and Rockhamptoii. 

Solicitor for plaintiff, Chamfjers : Agent for 
Lj/onJt ii' Brumm, Rockliampton. 
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IN CHAMBERS. 
PniNG, J. 9th July, 188:?. 

Re WINTER, V£ALE it- CO. A'.r parte alexandbb raff 

AS OFFICIAL ASSIGNEE OF PITTS AND WINTER, AND 

The Trustees ami Incapacitated Act v, trusts 

OP A contract FOR DISSOLUTION OF P.XRTNERSHIP 
OF WINTER, VEALS AND CO. 

Griffith^ Q.C.y with him Eingroaey applied under 
section :i4 of tJie Trustees atid Incapacitated Act, 
for a vesting order for portion 1 containing 20 
acre($ situated in tiie county and parisli of Cler- 
mont, and 1 acre being allotment 5 of section 28 
situated in tlie county and parish aforesaid, and 
town of Clermont, in favor of Alexander liaff as 
'Official assignee of the estate of Pitts &, Winter. 
The fact^ proved were, tliat prior to and in the 
year 1865, Pitts^ Winter and Veale, carried on 
partnership together at Clermont, under the 
style erf '* Winter, Veale & Company." In tlie 
year 1865, the partnership was dissolved by 
Veale retiring therefrom or selling all his interes 
in tlie assets ol property to his partners Pitts k 

Winter, for valuable oonsideratdon. 

That part of the pcu-tnefrships assets and pro- 
pej-ty, at the date of dissolution, was the land re- 
ferred to, which were registered under the Seal 
Property Act in the names of Pitts, Winter & 
Veale, as tenants in common. 

No dieed of dissolution of partnership was exe- 
cuted in any conveyance or assignment of Veale's 
interest in the partnersliip assets and property 
in the said lands to Pitts k Winter. 

Veale shortly after such dissolution left the 
•colony, and lias never returned, and his where- 
abouts have not been discovered. 

Pitts and Winter after the dissolution carried 
-on business together as " Winter and Company " 
till on or about the 23rd of February, 1866, when 
they were duly adjudicated insolvent, and Raff 
appointed Official Assignee of their estate. 

At the time of the insolvencv the said lands 

and hereditaments still formed part of the assets 

•of "Winter & Company." 

Hie said lands were from Septeiiil^er, 1864, and 

still are, subject to an equitable mortgage in favor 

of the A. J. S. Bank. 



TransinisRiou of Pitts «fe Wintei-'s estate has 
been duly registered to Kaff, as such Official Trus- 
tee, in tlie books of the Regi8tirai--(Tenei"al. 

Order — ^that tlie said William Edward Veale is 
seized or jx>8ses9ed of his one undivided third 
shai-e 01* intei-est in the .said lands and heredita- 
ments as a trustee for the said A. Raff, as such 
Official Trustee within the meaning of the Trustee 
and Incapacitated IWsonJi Act of 1807\ and that 
tJie said one undivided share or interest of the said 
William Edward Veale in the said lands and 
hereditaments be vested in the said Alexaaider 
Itaff as such Official Assignee for all tJie es^tate or 
interest of die said William Edwaixi Veale 
therein, if now living, or if he be dead, for the 
estate therein whicli would now be vested in the 
said William Edward Veale if he was living. 

Solicitor for applicant, Winter. 



Phing, J. 2()rJi July, 18^:5. 

NORTH BRITISH FIRE INSURANCE CO V, SCOTTISH 
IMPERIAL FIRE AND LIFE INSURANCE CO. 

Pkino, J. : — In this case, Mr. JcMies, (from Messrs. 
Hai-t, Mein k Flower's office), on behalf of de- 
fendants obtained an order nisi, calling upon the 
plaintiffs to shew cause why the writ of sunmions 
issued by the plaintiffs for service out of the juris- 
diction slu>uld not be set aside for want of juris- 
diction. Mr. Garrick, Q.C., appeared in support 
of the rule; Mr. Real, appeared to shew cause. 
Mr. Real raised a preliminary objection: — That 
the defendants have no locus standi, not liaving 
entered an appearance. He cited Fowler t\ Bars- 
tow, JO Ch, D,, 240. Mr. Garrick contended that 
the issue of the writ was iiregulai*, and that if an 
appearance was entered tlie irregularity would be 
waived. He cited Dramond v. Sutton, L.R,, 1 Ex, 
130 ; l^restan v, Lamont, 1 Ex. 7>. 361 ; Cookney 
t'. Aiuierson^ 1 De G., ./. d- 6'., 365 ; and Bouet r. 
Picot, 28 LJ., Ex. 244. 

I am of opinion that tliis objection cannot l)e 
sustained. Under tlie Judicature Act in force in 
this colony it is not necessary to obtain the leave 
of the court or a judge for the issue of a writ of 
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sumiuoiis for service out of the jurisdiction. The 
Colonial Act differs in this respect from the Eng- 
lish Act The plaintiff, as it appears to me, issued 
his writ out of the jurisdiction at his own peril, 
and when service of the same had been effected I 
am of opinion tliat the defendants were at liberty 
to come in and move to set aside the writ and the 
service without entering an appearance. The en- 
tering an appearance to the writ would, it ap- 
pears, have operated as a waiver to its validity. 
Forbes v. Smith, 24 LJ,, Ex. 167. It being ad- 
mitted by Mr. Real that the writ was improperly 
issued, unless leave be given to amend, and such 
leave being refused by me, the rule, therefore, 
will be made absolute with costs. 

Solicitors for plaintiffs, Roberta, Roberts and 

Bernays. 

Solicitors for defendants, Harty Mein d: Flower. 

ROXBURGH V. TULLY. 

Claims afjainst the Governmmt Act, {20 Vict., No. 
23)t Crown Ixinds Alienation Act of 1868, 
sees. 45y 53, 54, 57, 126. 
Where a contract involves in its performance the making 
of the declaration. " I live in Queensland," and when that 
declaration is untrue and wilfully made, such contract is 
void and cannot be waived or revived or confirmed after- 
wards, except as a <i« Wivo contract. 
This is an action brought by the widow and 
executrix of John Pirie Roxburgh, against the 
Government of Queensland, under the provisions 
of the '• Claims against the Government Act." 
Tlie said Government appointed William Alcock 
Tully, to be named defendant under the provisions 
of the said Act, and Eyles Irwin Caul field Browne, 
a solicitor, to whom probate of the will of the 
said John Pirie Roxburgh was granted in this 
colony, was also joined as a defendant. The 
plaintiff, by her statement of claim, sought a de- 
claration that she was entitled to have a deed of 
grant in fee simple of certain land taken up by 
the said John Pirie Roxburgh under the • pro- 
visions of the Crown Lands Alienation Act of 
1868, of issued to her, and in that the said Gov- 
ernment might be ordered to issue such grant; 
and she also prayed for specific performance to 
the said Government. 



The facts appear sufficiently in the judgment. 

Griffith, Q.C., (Feez with him), appeared for 
plaintiff; and The Attdrney-General, Garrick^ 
Q.G., Real and Prior, for the defendant. 

Griffith, Q.C., cited Fisher v. Tully, 3 App, Ca. 
627, and submitted, that this case differed from 
Fisher v. Tully, in tliat the fact of the non-resi- 
dence of the selector in this case was brought to* 
the actual notice of the Minister for Landa be- 
fore the Commissioner approved, and the said 
Minister confinned with full notice. He further 
submitted that the residenoe of tlie selector at the 
time of making the application was not a con- 
dition or covenant of lease, but a matter of quali- 
fication. The Govermnent could disaffirm the 
contract. If it was a condition or covenant it 
was one which was broken once for all, and if' 
the Government after knowledge ratified the con- 
tract th^ waived all right to refuse to issue a 
grant. Whetlier it was regarded as a matter of 
covenant or misrepresentation the lessor could 
elect to affirm when he had knowledge of the 
facts, and that he did so. Morrison v. Universal 
Insurance Company, L.R., 8 Exch., 197. He 

submitted that the only question was whether the 
Government could waive such a fraud or ille- 
gality, or breach of law ? Fisher v. Tully, supra. 
He referred to sections 53, 64, and 57 of The 
Crown Lands Alienation Act of IStiS. He called 
evidence to prove the allegation of fact contained 
in the statement of claim. 

Griffith, Q.C., having closed the plaintiff's 
case, The Attorney-General applied for a nonsuit 
on the grounds that: — (1). Tliere was no statu- 
tory contract as the said John Pirie Roxburgh 
never lived in Queensland. (2) That the said 
John Pirie Roxburgh had not complied with the 
provision of section 57 of The Crown Lands 
Alienation Act of 1868. 

Garrich, Q^G., followed, and submitted that 
this case differed from The Queen v. Davenport^ 
supra, in that in The Queen v. Davenport, tlie 
Crown commenced an action for ejectment. Ho 
contended that the doctrine of waiver did not 
apply to the Government, and if this could be 
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waived on the pctrt of the Goveirnment, such 
waiver must be by tlie Govemor-in-Council. 

Real followed on tlie same side. 

Griffith, Q.C, replied. 

Harding, A.C.J., refused to nonsuit. 

Th€ Attorney-General called evidence to prove 
that there was no knowledge on tbe part of the 
Government, and therefore no waiver. 

Harding, A.C.J. : — ^This is an action by the wid- 
ow and executrix of John Pirie Roxburgh, against 
the Government of Queensland, represented by 
William Alcock Tully, and against E. I. C. Browne, 
solicitor, to whom probate was granted in this 
colony. She seeks by her statement of claim a 
declaration that she is entitled to have a deed of 
^grant in fee simple of the said lands issued to 
her; that the Government may be ordered to 
issue such grant; and for specific performance. 

Now, her husband, John Pirie Roxburgh, was, 
at all the times I shall mention, up to the time 
•of his deatli, a solicitor, a member of the firm of 
Roxburgh, Slade & Spain, carrying on business 
in Sydney, in the Colony of New South Wales. 
In September, 1868, he visited Queensland ; the 
•objects of his visit would scarcely affect the case, 
but he brought with him Mrs. McLean, the widow 
•of the deceased partner in Westbrook Station, the 
iimi having been McLean and Beit, and he was 
her legal adviser. He came up with her and they 
visited Toowoomba, at which place the Commis- 
sioner for Crown Lands for tlie Darling Downs had 
his office, and they visited together Westbrook 
Station upon which the piece of land in question 
was selected. On the 25th September, he made 
an application to be allowed to select certain land 
•on Westbrook run. He exited with a certain 
amount of caution in making the application, for 
it involved making the statutory declaration to 
the effect tiiat he lived in Queensland. With 
reference to that it appears that before he lodged 
it he invited the opinion of the Land Com- 
missioner as to whether he would reject his 
application as he had not previously lived in 
Queensland; he was told that the application 
would not be rejected fwr that reason, but he did 



not take tlie trouble to tell the Couimissioner that 
he did not intend to reside hera The application 
was subsequently approved by the Commissioner 
on the 10th October, 1868, and at that time the 
Commissioner, (Mr. Gregory), appears to have 
known tlie iSaots I have stated, Uiat he was a 
solicitor in practice in Sydney, but nothing aa to 
his future intentions; he had merely his appli- 
cation and such infonnation as was given to him 
by the question whether he would reject his 
application he not liaving resided in Queensland. 
With tliat knowledge he approved of the appli-- 
cation, which was subsequently confinned on the 
10th August, 1869, at which time Mr. Taylor was 
the Minister. Between tJie time of the appli- 
cation and that time Sir Arthur Palmer and Mr. 
Macalister had been Ministers, and there had 
been a conversation between Mr. Macalister and 
Mr. Gregory as to Mr. Roxburgli's case, Mr. 
Gregory having called attention to the fact of his 
not being resident m (Queensland. The result 
was that the Minister insti-ucted, hiin that he had 
no power to take any action because he liad no 
proof that he did not intend to come and reside 
in Queensland The Minister evidently did not 
think that an unreasonable time had taken place 
to enable Roxburgh to act upon any determina- 
tion to live here which he might have had in his 
mind when he made the declaration. Now that 
conversation must have taken place before the 
confirmation of the 10th August^ 1869, about 
eleven months after the application, and of course 
as regards t4ie waiver the one question to con- 
sider would be whether a reasonable time had 
elapsed for KoxbuiTgh to carry out any intention 
he liad with regard to residence, and whether the 
Govemmant might still leasonably suppose that- 
tliat he was making preparations to come and 
reside in Queensland. The lease was issued in 
November, 1869, and afterwai-ds on the 13th 
April, 1871, the Commissioner's first certificate 
was granted; the second certificate being issued 
on the 4th July, 1876. Mr. Taylor was Minister 
from Januaiy, 1869, to May, 1870, and the matter 
appears to have been brought up before him. 
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Mr. Gi-egury says that he is quite sure, and dis- 
tinctly recollects tliat on several occasions tlie 
question of HoxburgU's application was discussed. 
In answer to tluit Mr. Taylor admitted tlie good- 
ness of Mr. Gregory's moinory, and that as long 
as his own memory did not daah with it that he 
would give credit to it, but he aays he has no 
recollection of the conversations. As to these 
eonv©rs4itions Mr. Taylor^K memory Keems to be a 
void, and probably he is accurate in liis statement 
that he remembers notliing at all al)Out it. Mr. 
Gregory's evidence shows that during the time 
Mr. Taylor was Minister, the whole matter was 
discussed between them. The next thing done 
was the issue of the Conmiisaioner's certificate, 
and in addition there was on each of these oc- 
casions tlie yearly receipts of rents, therefore the 
whole of the circumstances of the case would 
pix>bably be known at tiiat time, and probably 
reasonable men would consider tJiat between the 
25th SepteTnl)er, 1868, and 30th April or March, 
1870, a rea^omible time had elapsed for Roxburgh 
to cairy out hia intention to live in Queensland if 
it had existed, and the proper time had arrived 
for the government to make an election, if tlie 
contract was voidable, a reasonable time had ar- 
rived, to avoid it> and if there were sufficient cir- 
cumstances to confirm the contract it should have 
been confii-med. Subsequently, which would be a 
fui'tlier act of confirmation, further receipts for rent 
were given, the balance of tlie rent was paid and 
applications for a grant wer© made from 1876 to 
1879. It appears tliat tlie grant was actually re- 
fused in July, 1876, but tlie plaintiff does not 
seem to li,ave done anything, the refusal seems 
only to have excited general uneasiness until 5th 
February, 1879, when he asks for the deeds by 
letter, and on the 22nd he got tlie information 
that tlie Executive Council liad decided that no 
deeds were to be issued; he then made further 
applications which liave not been successful. 
Under these circumstances, the original selector 
having died, his widow brings this action. The 
sections of this Aot, Th^ Crown iMnds Alienation 
-dcf, 1868, have probably been as prolific of liti- 



gatioQ as any statute on our books, happily it has 
been repealed, or it might have attained as much 
notoriety as the Statute of Frauds. A number of 
sections have been referred to and I will go- 
tlirough them and give the views I take of their 
construction. The matter arises under the 
clauses relating to leasee by selection. The first 
which it is necessary to mention is the 46th, which 
defines the manner in which lands are to be 
acquired. " Any person (except as hereinafter 
excepted) " — tliat probably means there are some 
exceptions " may " — ^it is still optional — '* on any 
office day during office hours, tender to the com- 
missioner or land agent tor the district an appli- 
cation in the form contained in schedule £ of this 
Act^ for selection of land within any area pro- 
claimed as open for s^ecuon afofesaid.'' As was 
pointed out by Mr. Garrick, the form in schedulo 
£ is in tlie nature of a double form.; it contains 
an application and declaration^ so that so far 
all that ltoxbur<i;li. had to do was to make the 
application. A further section in the Act^ the 
53rd says : — '* On making application for any land 
under the foregoing clauses of this Act a con- 
ditional purchaser shall be required to make a 
solemn declaration to the effect contained in 
schedule £,'' so that contemporaneously with the 
application he had to make a declaration, part of 
which is " that I declare 1 live in Queensland.'' 
1 will come back to the meaning of these words 
later. £very person who makes application for 
land is to do it in form £, and excepting certain 
persons mentioned in the proviso to section 53 
every person is to make a declaration ; the persons 
who are not to make the declaration are as 
follows : — " Conditional purchases or selections of 
Hand made by a pastoral tenant to secure his 
homestead on improvements on the resumed half 
of his original run, or to secure his improvements 
on the leased half as provided by this Act^'* 
persons who by the laws relating to such matters 
were not bound to reside in the colony at all. It 
is perfectly manifest that there are a great nimi- 
ber of persons who might make this declaration but 
who would be undesirable tenants, these persons 
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niQ excepted by the 5-ttli section, they are an 
" infant or a married woiitan not having obtained 
a decree for judicial 8ex>aration, or an order pro- 
tecting her separate property binding in Queens- 
land, or who is not a natural bom or naturalized 
subject of Her Majesty/' At the same time the 
section says : — " Provided always that if any per- 
son shall in viol-ation of any of the provisions of 
tliis section become the lessee or assignee of any 
land under the above provisions the Grovemor 
may declare the lease to be forfeited.*' So tliat 
in the same section the law says that certain 
persona sliall not become selectors, and yet recog- 
nises tlie fact that they may become, and if they 
do become, the Governor may declare tlie lease 
forfeited, tiius showing that the Governor had a 
discretion to retain such lessees or not. There is 
yet anotiier class of persons who may make the 
declaration, but who if they do, make it falsely, 
and it was desirable to give the Govenior power 
to except them although they became" tenants the 
same as infants, &c., they would probably be 
included tlieredn, and the Governor would be em- 

l>owered to dedine to accept them as tenant-s, 
hut tliey are from the power and construing the 
meaning by tliat argument one would be driven 
to the conclusion that these persons were not to 
he accepted as tenants at any price. In addition 
to that there is tJiis circumstance which goes to the 
status, qualiiication, or capacity of the applicant 
as a contracting party. For the 126th section 
provides that : " Any person who shall wilfully 
make a false statement in any declaration made 
in pursuance of this Act sliall be guilty of per- 
jury." I think the authorities on that point ai-e 
very clear. Lord Hatherley, In re Cook and You- 
ghal, L.R., 4 Ch,, 768, said : " Any contract which 
involves in its fulfilment tlie doing of an act which 
is prohibited by statute is void, and as a general 
rule, everything in respect to which a penalty is 
imposed by statute must be taken to be a thing 
forbidden. Consequently, if a contract involves 
in ii» performance the doing of anything which is 
rendered penal by statute the contract will be 
void." This contract involved in its performance 



tlie making of the declaration " I live in Queens- 
land," and when that declaration is untrue and 
wilfully ujude, it is declared to be a crime, and 
according to my construction the due necessity of 
the ta'utli of the declaration is enforced by a 
criminal punishment^ penally, consequently all 
coiiti^acts in which tlie declarations are not true 
are void, and contracts which are void cannot be 
waived or revived or confirmed afterwards eixce[)t 
as eU novo contiuctn. So that goes further to 
j)rove the argument tliat it was a matter of status,, 
qualification, or capacity. If the contract made 
by these persons was embodied in die terms of 
the contract it would be void, so tJiat I take it it 
is a case of status or void contract. The next 
tliiltg to consider is how far I am concluded and 
bound by authority, because if my view conflicts 
either with the Full Court here or the Privy 
Council I must bow to it, however strong my 
opinion may be. We have little help from the, 
case of Fisher v. Tully, 3 App. Cases, 627. First 
their Lordships there went through the sections 
of our Acts and tlie facts of the case, and con- 
cluded that they were driven to the conclusion, 
agreeing witli the judges of the Supreme Court 
here, that the declaration was untrue. (The first 
thing for them to determine was whether it was 
a question of status.) They next went on to as- 
certain whether it was made with a bond fide 
belief in its truth. The whole paragraph runs 
as follows : — " Then could tlie appellant have 
himself believed in its truth f Could he have 
mistaken tlie sen^e in which tiie word ' live ' was 
used in a declaration of this kind ) In their 
Lordships' view it is impossible to suppose that a 
man of ordinary intelligence could so far mi?- 
UT)de4*stand tlie meaning of the word as to believe 
that short and transient visits to the colony, which 
is the utmost thajt has been shown to have oc- 
curred, would satisfy it. The facts were entirely 
witliin the personal knowledge of the appellant,, 
and if slieltering himself, it may be, under some 
assimaed uncertainty of the meaning of the word 
'live,* he chose to make tlie declaration with- 
out a bond fide belief in its ti-uth, that would con- 
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tstitute. such misrepreaentation as would in law 
defeat the contract, proTided it is eetablished that 
the declaration was of a material matter, and one 
of the inducements for entering into it." Now I 
have already indicated a case in wliich a man 
might be so overcome by the beauties of the 
country, the desirableness of the climate, and the 
facilitiea offered for acquiring wealth, tliat he 
might at once determine to throw up all he had 
done in the past^ and in the future to live here. 
A man who had made such a determination would 
probably make some steps to fulfil it, or he 
might cliange his mind, but if he bojm fide be- 
lieved at the time in his intention it is impos- 
sible to say tliat it was not true. But in the pre- 
sent case we find he left the colony innnediately 
afterwaj^s, never coming back, and appointing a 
permanent agent in tlie colony, Mr. Gregory, who 
has managed the estate. So that as far as we 
can have evidence to shew the intention of a man 
I should say that he never did " live in Queensr 
land.'' If he made tiiis declaration in the bond 
fide belief in its trutii one would have expected 
a man when asking a question as to whether his 
application would be rejected, to say something 
as to the future, as for instance, true I have not 
lived here but I am going to settle upon such and 
such a place, but he did nothing of the kind, he 
speaks only of tlie past. Then there is the evi- 
dence of Mr. Taylor, as to what took place when 
he charged him with having committed a wicked 
act. Roxbxurgh referred to the case of executors 
in New South Wales, and said tliat as executors 
living outside of the colony had to give a double 
bond, they went and lived there for a short time, 
and that was held by the judges to relieve them 
from the necessity of giving tlie additional bond. 
Because he had seen other people do an illegal 
act to avoid ceitain unpleasant consequences, he 
thought he was able to justify himself, not be- 
cause he had made the declaration in the belief 
that it was true, but because others had done the 
same thing before. Mr. Taylor sflid : " He said 
he l>elieved himself justified, and I told him he 
was not." I find, therefore, that Roxburgh did 



not live in Queensland, and that he did not* bottd 
fide believe in the truth of the declaration which 
he made. If I am right tliere the plaintiff is 
not entitled to succeed, if it is a void contract he 
is not entitled. Tlie Privy Council in the case of 
Fisher v. TuUy went on and reasoned the case 
out, they held tJiat " the declaration was not only 
a material matter, but that it formed one of the 
bases on which the contract was founded." They 
found furtlier that no question of waiver or of 
election to affirm the contract arose in the csase, 
there being an entire absence of evidence tliat 
the officers of the Government knew that the de- 
claration was untrue either at the time the lease 
was granted or the rents received. Their Lord- 
ships said : " Further, it may be gathered from 
the general scope ot the Act tliat residence in the 
colony was meant by the Legislature to be an es- 
sential qualification of applicants for lands of 
the class selected by the appellant. The object 
was to encourage and obtain settlers in the 
colony." I take it that by qualification they 
meant capacity to contract*, and that the rest of 
the judgment was as we often find where there 
is a short and straight way, they took that short 
way, they left open the question relating to fraud 
and waiver. I take it tliat if this case were before 
them and they were bound to follow the decision 
in Fhher v, TuUy, their decision would be that 
to which I have arrived, and nothing remaina for 
me but to dismiss the action. 

Solicitors for plaintiff. Hart, Mein cCr Flower. 

Solicitor for defendant, Croum Solicitor, 



ROXBUllGH r. TtJLLY. 

AppHcation for Costs, 
Tlie facts appear from the judgment 
Harding, A.C.J. :— This is a moticwi moved by Mr. 
Garrick, with Mr. Keal, for an order that the 
plaintiff pay the defendant's costs in the action, or 
for 8u<4i order as the Court may think fit. The 
motion was opposed by Mr. Griffith, and Mr. Feez. 
• The necessity for tJie motion arose by reason of 
nothing being said by me in delivering judgment 
in this ease a few days since. It has l)een con- 
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tended thaX the jud^tient a» delivered is complete, 
and if it. is oonvplete, I have no power to alter it. 
That a judg^e of first instance cannot alt^er liis de- 
cision except in some few cases, which are, if he 
uses language which is capable of two meanings, 
or if tlie judgment is capable of being construed in 
more than one way, or if he give^ a judgment in 
preneral terms which are supposed to liave acquired 
a known meaning, and a dispute arises between 
the parties as to what is meant, but having once 
delivered his judgment, and it is complete, he can- 
not alter it, that is the function of the Court of Ap- 
peal. Now is this judgment complete ? Tlie forms 
of all judgments of this court provide that where 
the costs are to be paid by one party to the other 
they have to be ordered by the court, where they 
have not to be paid by one party to the other there 
is no mention in tlie order. But technically, the 
order is complete, unless it conveys what it was 
not intended to convey, but to my mind it could 
not. Upon the conclusion of the case I think it is 
open to the parties to apply to the judge if he does 
not dispose of the matter in his judgment, and if 
he does not it is a certain intimation to the parties 
that it is open to argument. Then somebody must 
make an application, and a few concise propo- 
sitions are always allowed to be adduced by the 
different sides, and that is the time when costs 
should be asked for. After the order is complete, 
I do not think the parties can obtain a substantive 
order for costs. In this case, I had shewn from 
the statement of facts, which I had made, that 
there was a serious question of costs, and that 
there was a good deal to show that the usual rule 
the judges follow — rules of practice only — tliat 
cofi»ts follow the event — might not be followed. In 
order to give the parties an opportunity to alter 
the judgment I delivered, I waited here and al- 
lowed ample time for tlie subject to be mentioned, 
hut nothing was said on either side. Mr. Griffith 
'says, '' I did not mention it because I thought the 
onler made was as good as I was likely to get." 
Mr. Garrick says he did not m^ition it because be^ 
fore Tlie Chief Justice, Sir Charles Lilley, some in- 



timation was given, that where he did not mention 
tlie nmtter, the successful party would get liis 
costs. But that is only the intimation of a single 
judge and I have not heard tliat it has become a 
matter of universal practice, and cases show that 
at home the practice of one Division does not nm 
in the others. I felt tliat the matter with respect 
to the defendant stood in such a peculiar position, 
tliat if it was necessary I would not open my 
mouth to give him costs, but if by my saying 
nothing he could get costs, the law might take its 
course, and I left the matter to be decided upon the 
rule, but I would not say anything in this particu- 
lar case. If there is a specific rule giving him his 
costs he will get them ; if no specific rule the 
matter must take its course. These being the 
facts upon which the matter stands, and my judg- 
ment being against the motion on both the 
grounds, I think the judgment was complete; 
therefore, I have no power to alter it ; and I think 
that a proper discretion was exercised. That being 
the case, the motion must be dismissed with costs. 
Solicitors for plaintiff, Hart, Mein d& Flower, 
Solicitor for defendant. Crown Solicitor, 



FULL COURT. 
7th August, 1883. 

BUCKLAND 1'. CROlfBIB. 

Practice — Appeals from Northern Circuit Court, 
Griffith, Q-C, Real with him, appeared for the 
plaintiff to move absolute an order nm granted 
in this case. 

Garrick, Q,C., Power witli him, appeared to 
shew cause. 

Garrick, Q.C., raised a preliminary objection,, 
to the effect that the present motion sliould have 
been made before the Northetm Judge. The case 
liad been tried at Charters Towers by Mr. Justice 
Cooper, under an order of Mr. Justice Pring, for 
the healing to take place there ; and he submitted 
I that that order amounted to a transfer of the pro- 
ceedings to the Northern Court, and had fceen 
1 treated by that Court in tliat light 
\ Griffith, Q,C., argued that the case had been: 
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submitted merely for trml to Mr. Justice Cooper, 
who was a Judge of the Supreane Court of Queena- 
laud, and tried the case in the same way as any 
other Judge would liave tried it on circuit. 

Harding, A.C J. : — Before proceedinp: to the 
merits of this motiou it is necessary to dispose of 
the preliminary objection taken by Mr. Garrick to 
the jurisdiction of this couit. It may h& well to 
go into this matter with some minuteness, as it is 
a question of considerable importance in the fu- 
ture. The matter arises thus : An action was insti- 
luted in the Brisbane Registry of the court by 
Bucklaiid against Crombie, the matter proceeded 
and a statement of claim was deliTere<I, whicli, 
from the arjspiment, I assumes laid the venue at 
Cbartei's Towers. The pleadings went on until 
ready for trial and the sittings aJi Charters Towers 

were inmiinent, then the opinion was entertained, 
probably by both i^ai-ties, tliat in order that the 
trial of the cause sliould rake place at Charters 
Towers, it was nece«»iai*y tluit tlie judge to whom 
the cause was assigned should direct the ac%tion to 
be tried there, and accordingly tiie i>artie8 ap- 
peare<l before Mr. Justice Pring, and by consent, 
he ordered tliat the trial of the actioq. should take 
place before the Circuit Court, at Cliarters Towers. 
That order I consider was of no validity wliatever. 
Either parties had the right to try it without the 
order, if they had the riglit the order gave them, 
nothing further. Then tlje action was entered for 
trial and the papers, tliat is tlie copy of the plead- 
ings, were forwarded to the Registrar ati Bowen 
with this order. If the papei-s were not accom- 
l)anied by an order transferring the inatter to 
Bowen, the Registrar thei*e waj^ only the agent of 
the Registrar here to deliver them to the associate 
•of the judge. The action came on for trial at Cliar- 
ters Towers, and was heard before Mr. Justice 
•Coojier, the Northern Judge, and ujwn the trial ho 
directed a certain judgment to be entered. Under 
these circumstances the plaintiffs were dissatisfied 
with that judgment in part, and came here and ob- 
tained a rule nj>? for a re-a«ses8ment of damages 
which was made returnable to-day, and to tliat rule 



tins preliminary objection has been taken, that 
this court has no jurisdiction until the matter has 
been heard before Mr. Justice Cooper, sittii^ aa 
the Appeal Court by himself, and then coming here 
as an appeal from him. So feu* as I read these 
statutes they constitute a Supreme Court of 
(Queensland, which lias certain powers wluch can 
only in tJie first instance be exercised by three 
judges ; then the Supreme Court Act goes on to 
say tliat in certain cases one judge sitting alone 
shall be capable of exercising certain of those 
Dowert* — for example, in E<juity, in Insolyency, 
and in Ecclesiastical mattei'SL So that wliat is 
called the Supreme Court is the Supreme Com*t 
sitting at Brisbane, constituted of tliree judges. 
These justices of the court may exercise certain, 
limited powers sitting alone, and in addition to 

tliat, the Supreme Act of 1867 has constituted cir- 
cuit courts throughout the colony, which courts 
were to be presided over by a justice of the Su^ 
pi-eme Court. Tliat was the law before Northera 
judge was appointed, then the Supreme Court had 
jurisdiction all over the colony. Since that the 
Supreme Court Act of 1874 lias been passed by 
wliicli the Nortliern judge was appointed, and his 
district defined. Tliere is nothing in that Act 
which takes away the jurisdiction of the Supreme 
Court sitting in Brisbane, but it takes out of the 
colony a certain district and places there a North- 
ern judge who it says by tlie 16th section " shall 
have all the powers and jurisdiction of the court a« 
conferred by this Act, and The Supreme Act of 
ItS(J,\" Tliat is to say, within tliat locality he sit- 
ting alone sliall liave the same jurisdiction as the 
Su[)reme Court here, composed of three judges, and 
sitting alone, shall also have the several jurisdic- 
tions the judges have here, but only in his locality, 
at the same time not interfering in any way with 
the jurisdiction of tliis Court. He has the jurisdic- 
tion of the Supreme Court, but he is located within 
cei'tain limits, and so long as he is located within 
those limitB and bears the title of Northern Judge 
his functions ai-e limited to those limits, as I un- 
derstand tlie judgment of this court upon a pre- 
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yIous occasion. These circuit courts are consti- 
tuted for the trial ot actions, and the place c^ trial 
being detarmined as soon as the matter is at issue 
and ready for trial, the issue should be delivered 
by the Registrar to the Associate of the judge who 
presides at those sittings. All through the colony 
the judges of the Supreme Court who sit at Bris- 
bane have the power to sit As regards the North- 
em judge it is only necessary to say tluLt he has 
ample power to try anything there; it is not 
necessary to say further than I have already done 
whether he has jurisdiction to try anything out- 
side that district or not, witliout some alteration 
of his status ; and no doubt it is his duty as pre- 
siding judge of the Circuit Court of tlie district to 
try all actions sent there for trial. As soon as the 
action has been tried by him at the Circuit Court, 
the record, that is to say, the copy of the plead- 
ings is to be returned to the office from which it 
•came, to which it is attached, and if it is attached 
to the Brisbane office it should be sent there, if 
originally filed in the Bowen office it should 

be returned to that office. Then, in that 
district to which it comes back the motions 
for new trials or matters of a like nature should be 
had. In this case the action was eoiinnenced in 
this coui't, the proceedings were laid in tliis court, 
tlie issue was sent from this court, it has been 
tried in the Charters Towers Circuit Court by a 
judge having proper jurisdiction, and consequently 
should be returned to this court. I think this 
court is the court to which applications of this 
nature should be made, so that as far as I am 
concerned, the objection is oven-uled. 

Prinjq, J. :■ — I am of the same opinion. I think 
that a person resFiding in the Northern district has 
a perfect right to chose in which court his action 
shall be brought. In 'this case tlie plaintiff brought 
his in the Supreme Court of Queensland, an ap- 
peonmce was entered to it, and proceedings were 
carried on in Brisbane. The venue was laid at 
Cluu-ters Towers, and Charters Towers being a Cir- 
cuit Court town, and the venue being laid there, 
it was a proper town in which to determine the 
issue. The trial having taken place, the record 



having been sent up to the Registrar at Bowen 
constitutes lihn the agent of the Registrar here. 
1 say nothing about my order, I look at it as value- 
less. The record having been sent from here it 
should ])e returned to the Supreme Court in Bris- 
bane, and any after proceedings must 1)e taken 
here. The Supi-eiue Court has jurisdiction 
throughout tJie colony, and the Noi*thei*n judge's 
jurisdiction is limited to the Northern districts. 
1 am also of opinion that no order for the trial of 
the action at Charters Towers was necessaiy. 

Solicitors for plaintiff, Dali/ ct Uellicar. 

Solicitors for defendant, Rees R, Jones <C' 
Brown, Brisbane and Rocklianipton. 



BUGELAN'D «k CO. V. CKOMUIB i^ CO. 

Where in an action for bi'eaeh of contract the plaintilf 
sues before the time of completion, the rale of damage n 
the same, as if the breach had happened at the end, with 
this difference, that if it had happened at the end, and 
there bad been a market, in which goods of the kind coald 
have been readily boagbt, the damage could be measured 
by the excess, if any, of the market price, at which such 
goods could have been bought, over the amount of the 
contract price at the time of the breach. 

Where there is no market, in which the goods are readily 
obtainable, then the measure of damage is the amount of 
loss which may be expected in the ordinary course of things 
to fbllow from the non-completion of the contract and to 
be the natural consequence of it. 

Remarks on the practice of referring to fhe judge, who 
tried the case, before granting a new tiial. 

This was a motion to move absolute a rule nisi to 
shew cause why the findings of the jury as to 
damages should not be set aside and a new assess- 
meut of damages had between -the xmrties, on the 
ground that the verdict was against the evidence, 
and that the damages were inadequate. 

The facts appear sufficiently in the judgments of 
the Court. 

Griffith, Q.C, (Real with him), for the plaintiffs, 
moved the rule absolute; (rarrick, Q.C. (Power 
witli him), for the defendants, in showing cause- 
said, that the action was commencetl in Novembei*, 
1882, but the time for performing tlie contract 
extended up to the 31st of March, 188:V He sub- 
mitted that if a plaintiff brougbt an action for 
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refusal to perform a contract before tlie time for 
its completion liad arrived he was only entitled to 
noaunal damages for non-delivery of the articles 
bargained for, and any expense or trouble they 
might have been put to in performing the contract. 
In this case, if the plaintiffs wanted to get the 
difference in the value of the sheep, they should 
liave waited until March 31st before commencing 
the action. Assuming however that he would be 
entitled to the difference between the value of the 
sheep at any time between the date of the accept- 
ance of the breach and the time for the delivery 
and the contract price, then the plaintiffs must 
show that the jury were manifestly wrong, and it 
was their duty also to show that sheep of this kind 
would be worth in the market at Charters Towers 
a certain price. He a^^^ed that the plaintiffs 
had failed to do this. 

Griffith, Q.C, in reply, quoted authorities to 
jshow that tlie true measure of damage was *' the 
differeaioe between the contract price on the 
several days on which the contract was to be per- 
fomned," notwitlistanding that the time for per- 
forming contract had not expired when the action 
was brought, and said that the onus was on the de- 
fendants to show tliat the plaintiffs might have 
brought the action in such a way, so as to miti- 
gate the damages. There was no market to buy 
sheep in Charters Towers, but where there was no 
market price the actual value must be taken. 

Harding, A.C.J., in delivering judgment, said : — 
On the oth October last year, the plaintiffs pur- 
cliased from the defendants 4,500 slieep. more or 
less, a certain number of them wei% to have six 
teeth, and the others four teeUi. The terms were 
that they should be delivered at Cliarters Towers 
on or before the Slst March, 1883. They were 
to be paid for at the rate of 8s. 6d. per sheep, 
half in casli, and the balance by promissory note 
at four months. On the 18th Oclober, 1882, 
that contract was broken by tlie defendants, the 
plaintiffs accepted that breach and commenced 
their action in the present case in November, 
1882, claiming damages for tlie breach of con- 
tract; the case was tried on the 10th and 11th 



May, before Mr. Justice Cooper, at Charters 
Towers, and a verdict was given for the plaintiff»- 
with 20s. damages. [His Honor read the evidence 
in the case.J The plaintiff was diasatisfied with, 
the verdict, and at the last sittings of this court 
obtained a rule nisi returnable at the present sit- 
tings to shew cause why the findings of the jury" 
as to damages should not be set aside as inade^ 
quate. Now in order to ascertain that, we must> 
first of all ascertain what should be the measure 
oi damage in this case. The action is for a 
breadi of contract by a vendor wliere the property 
lias not passerl, but it is further than that, it is a 
ca^e of a breach of contract before the time oh 
completion, an acceptance of the breach by the- 
purchaser, and a suing thereupon before the time- 
of completion. We liave had a number of caaea 
quoted before us, and I think that the rule o& 
damage is tiie same as if tlie breach had hap- 
pened at the end, with this differoDce that if it 
had been at the end, and there had been a market 
in which goods of the kind could have been read- 
ily bought, the damage could be measured by the 
excesB, if any, of the market price at wliich such 
goods could have been bought over the amount of 
the contract price at the time of the breadi. The 
damage must be estimated according to the dif- 
ferent ajiiouuts at a future timet, which would not 
have arrived in this case, but the trial did not 
take place until after the time fixed for the com- 
pletion of the contract. If the trial had come 

on before that the time the damages would have 
had to be estimated as at the time of completion^ 
that is the rule where there is a market, but 
where there is no market where the goods are 
readily obtainable^ tlien the measure of damage 
is the amount of loss which may be expected in. 
the ordinary course of things to flow from the 
non-fulfilment of the contract, and to be the 
natural consequence of it^ assuming Uie plaintiff 
to have acted in a reasonable manner; and this, 
may be measured by the cost to which the i»lain- 
tiff is put in supplying himself ey prh in the 
ordineiiy co\irse of business. Now if that be the 
right rule, the evidence we should have expected 
to have been laid before the jury would have 
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been evidence of what sheep to supply this con- 
tract could have been bought for at the ordinary 
places where sheep are got for Charters Towers, 
according to Wilson^s evidence they have to be 
bi-ouo:ht 200 or 300 miles. Tlie plaintiff had to 
])e placed in the position he would have been if 
tlie contract had not been broken, he wa« en- 
titled to supply liimself with the goods of which 
he had been disappointed, cy prh^ in the oi*din- 
ary course of business. This niay be expressed 
in other words, using the language of Lord Jus- 
tice Cotton, in The Hydraulic Engineering Co. 
-V. M'HaffU, 4 Q.B.D., 670:—'* It cannot be said 
tiiat damages are granted because it is part of 
the contract that they shall be paid; it is the 
law which imposes or implies the term that upon 
breach of a contract damages must be paid. We 
must follow out the rule tliat the plaintiffs ai*e 
•only to liave the damages which are the ordinary 
and natiu^al consequence of the breach." Now 
here what ordinary and natural consequence could 
have been in the contemplation of the parties at 
the tinie the contract was entered into, certainly 
not that the plaintiff, if the contract was broken 
was to be allowed to buy slieep by twos and threes 
in the streets of Townsville, but Uiat he was to 
-buy the sheep in the ordinary course of business, 
AS the witnees said, 200 or 300 miles from Towns- 
ville. We have had no evidence as to tlie value 
of such sheep or what it would have cost liim to 
get them, consequently on that ground I should 
be inclined to hold that the verdict of the jury 
was sustainable. Then it lias l>een said that tlie 
verdicts of juries will not be lightly interfered 
with, and that in this case there is a conflict of 
evidence, and that tlie question of credibility 
.arose. Perliaps the most difficult cases to de^ 
cide are those where the credit of tlie witnesses 
has gone to the jury. Where there is a con- 
flict of evidence tliis court lias accepted tlie lan- 
guage of Tindall, C.J., in Mellor v. Taylor, 3 
Bing, N.C.y 111 : — " We agree that in every case 
in which the verdict has turned upon a question 
•of fact which has been submitted to a jury, and 
there is no objection to the verdict, except that 
it is found, in the opinion of the court, against 



the weight of the evidence, the court ought to 
exercise, not merely a caution, but a strict and 
sure judgment, liefore they send the case to a 
second jury. Tlie general rule under such cir- 
cumstances is, that tlie verdict, once found, shall 
stand. The setting it aside is the exception, 
and ought to be an exception of rare and almost 
singular recurrence." I think on the evidence of 
tlie plaintiff's own witnesses there is a conflict of 
testimony, and that being the case I think it was 
for the jury to believe thetn cm- not. In the case 
of Mellin v, Taylor, Tindall, C.J., goes on with 
his observations as follows — " It is an obse*- 
vation which would apply to every case of a mo- 
tion to the court, as to some of the judges, if not 
as to all. But in this caae the learned judge who 
presided at the tiial liad that opportunity; and 
he lias reported to us tliat he is not satisfied with 
the verdict ; a course wliich has in it no novelty 
whatever, but haa been tJie constant practice 
from the earliest time at which new trials have 
been granted, and is acted upon every day." So 
tliat it appears up to that time and much later 
there was a praciice before granting a new trial, 
to refer to the judge who tried the case. Tliat 
practice was not followed in this case, nor in 
the case of Macdonald v, Tully, nor in recent 
cases in England. There is the case of /Solomon t\ 
Belton, 8 Q.B,D,, 176, the marginal note of which 
states : — ** The question whetlier a new trial 
should be granted on the ground that the verdict 
was against the weight of evidence, must depend 
upon whether the verdict was such as reasonable 
men ought to have given, and not upon whethei" 
the learned, judge who tried the action was dis- 
satisfied or not with the verdict." The judgment 
of the couii; was that of Jessel, M.H., Brett and 
Cotton, L.L.J. That appears to contain the sanc- 
tion of very high authority at home to the course 
taken by tliis court previously, and to the course 
now taken in deciding tliis motion without mak- 
ing reference to the judge who tried the ca^e. 
No doubt, in some cases it might be desirable to 
do so, but it would be very inconvenient when the 
circumstances of the colony are considered if a 
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hard aud fa^t rule was laid dowu. I quote these 
authorities to show that we are following the ad- 
ranced construction the law at home has ob- 
tained. There was some point made upon the 
case of Roper v. Johnson, reported L.E,, 8 C.P,, 
Ib'f ; and it is said that that court laid upon 
tlie defendant the onus of showing by evidence 
tliat Uie plaintiff could have supplied himself in 
the ordinaiT* course of business at a less valuei 
But the law in an action of breach of contract 
gives a plaintiff nominal damages and nothing 
more, if he wants more he must by proper evi- 
dence, as defined by the judge, show the jury the 
damage he lias suffered. That is the finding in 
Roper V. Johnson, Upon the whole I think the 
rule must be dismissed with oosts. 
Pring, J., I concur. 

Solicitors for plaintiffs, Daly dc Hellicar, 
Solicitors for defendants^ Ree^y Jones dk 
Brown, Brisbane and Rockliampton. 



MBNZIBS V, DBSHON. 

Crown Lands Alienation Act of 1876^ 40 Vict,, No, 

16, section 20. 

The Secretary for Pablic Lands has not a diaoretionary 
power ander the Crofwn lAinds Alienation Act of 1876, to 
refuse to confirm the approval of a Commissioner duly 
pronounced in open Court, as provided by the said Act. 

This was an action against Edward Deshon as 
nominal defendant appointed under the Claims 
Against the Government Act, for the specific per- 
formance of a statutory right which the plaintiff 
submitted he had against tlie Government of this 
colony. The plaintiff in his statement of claim 
alleged that he had lodged an application for cer- 
tain land with the land agent for the Gladstone 
district, wherein the said land was situated under 
the Crown Lands Alienation Act of 1876, and 
that he had complied with all the provisions of 
the said Act, and that his application had been 
duly approved of by the Commissioner for Crown 
Lauds for the said district, which approval waa 
duly pronounced in open Court. He thereupon 
applied to the Secretary' for Public LandH for the 



Colony of Queensland fcHr his confirmation of the 
said Commissioner's approval of his i4>plication 
under section 20 of the Crown Lands Alienation 
Act of 1876, but the Secretary for Public Lands 
always refused to confirm tlie same, and he now 
daimed a declaration that under the circum- 
stances he was entitled to have the approval oT 
the Commissioner confirmed by the Secretary for 
Public Lands, and to have a lease of the said land 
issued to him, and for specific performance of th& 
obligation of the Grovemment to issue such lease. 

The defence set up by the defendant, after de- 
nying that the Commissioner approved, was that 
the refusal of the Secretary for Publio Lands to- 
oonfirm the said CtMnmissioner's approval was 
made bond fide for the public benefit and in the 
exercise of his discretion as such Secretary for 
Public Lands under the provisions of the said Actv 

To this defence the plaintiff demurred, and 
the demurrer now came on for argument. 

Griffith, Q,C., and Byrne, appeared for the 
plaintiff; Chubb, Q.C., Attorney-General, Gar- 
rick, Q.C., and Real for the defendant. 

Griffith, Q.C., referred to sections 11 and 12,, 
of the Crown Lands Alienation Act of 1876, and 
submitted that the real question was whether the- 
confirmation by the Minister referred to objec- 
tions raised in the Commissioner's Court or not. 
He referred to the latter part of the 17th section 
which deals with the application, and to section. 
20 which is as follows : — 

" When any land selected as aforesaid shall have been 
surveyed the Minister shall if all the conditions and pro- 
visions of this Act has been complied with, confirm the- 
approval of the Commissioner, drc." 

He submitted that the interpretation of the 
word " shall '' in the said section was contained 
in section 20 of the Acts Shortening Act, and he 
contended that land was proclaimed open by an 
act of State and not by the Minister, and he sub- 
mitted that the contnict was complete as soon 
as the Commissioner liad approved, and that ih^ 
plaintiff had a statutory right to have such ap- 
proval confirmed by the Minister. As to the 
nature of a statutory right, he cited Blackwood 
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r. Lotuion and CfMrtered Bank of Australia^ L,H,, 
5 F.G.f 110. He also referred to The Queen v. 
The (Commissioner of Woods and Forests^ 17 L.J,, 
Q.B.f 341 : and to Pearson and others tlie Cmn- 
musioners of the Waste Lands Board of SoiUfUands 
r. Spence, L.R., 6 App. Ca. 70, to show that a 
right to specific performance may be enforced 
against a Crown officer. He submitted that in 
this case any objection might liave been taken 
by the Commissioner, but no objection was taken, 
and consequently the contract was complete, and 
the Minister could not object to confirm. 

Chubb, Q.C, Attorney-General, referred to sec- 
tions J2 and 28 of the Crown Lands Alienation 
Act of 1876, and contended therefrom that the 
Minister might exercise a discretionary power, 
and he referred to *' Maxwell on the Interpret^' 
Hon of Statutes,'' jt- ^•^", as to the performance 
of public duties. 

Garrich, Q,C., followed, and submitted tliat 
until the Minister had confirmed there was no 
contract between the Government and the plain- 
tiff, and that consequently this was not a proper 
form of action; Uiat the plaintiff's first step 
should have been to get the oonfinnation of the 
Minister, and tliat under the present fonn of ac- 
tion the Court had no jurisdiction to compel the 
Minister to confinn. He contended that the cases 
r&ferred to by counsel for the plaintiff were not 
applicable, that in those cases there was a con- 
tract. Finally, he submitted that: — (1) The ac- 
tion was not in the proper form. (2) If it was, 
that the plea was a good one. 

Griffith^ Q.C\, in reply, cited The Queen v. 
Powell, 1 Q.B„ 352. 

Harding, A.C.J. : — This is an action between 
John Newbery Menzies, and Edward Deshon, 
being the nominal defendant appointed under The 
CI aim R against the Government Act, to defend an 
action which the plaintiff alleges he is entitled 
to bring against the Government. His claim is to 
a declaration that under the circumstances he 
has set forth he is entitled to have the approval of 
tlie Commissioner confirmed by the Minister for 
Lands, and to have a lease of the said land issued 



to him, specific i>erfonnance of the obligation of 
Uie Government to issue that lease, an injunction 
to restrain the Government from disposing of the 
said lands otlierwise than by lease to the plain- 
tiff, and in the alternative, damages. He has^ 
made a case shewing that he has duly obtained 
the approval of the Commissioner to his applica- 
tion to select tlie land in respect of which he 
claims the declaration, and states that, since that 
approval, these lands have been surveyed, and 
that the survey has been approved of by the Sur- 
veyor-Greneral. Since the approval of the survey 
he has frequently applied to the Secretary of Pul)- 
lic Lands for the confirmation of the Commis- 
sioner*s approval of his a])plication, but that the 
Secretary for Public Lands has refused to confirm 
the same. That being tlie plaintiff's claim the 
defendant says tlxat it is a bad claim, because the 
Secretary for Public Lands' refusal to confirm was 
made bond fide for the public benefit and in the 
exercise of his discretion under the Act. There 
is a joinder and a denmrrer, and the plaintiff 
states two grounds for argument that the Secre- 
taiy for Public Lands in tlie paragraph mentioned 
has not a general discretionary power or any 
power to refuse to confirm the Commissioner's aj)- 
pi'oval made under tJie circumstances set forth ii» 
the statement of claim, but was bound to confirm 
the same, and that the plaintiff being entitled to 
have the said approval confirmed, the reason of 
tJie said Secretary for Public Lands for refusing 
to confirm the same are immaterial. Tlic sections 
of the Act which liave been particularly referred 
to are the 10th, 11th, V2ih, 20th, and 28th. The 
mode of obtaining land under the Act appears to 
be that an application has to be lodged by the 
party desiring to acquire the land, and that that 
application has to come on for approval or rejec- 
tion at the next land court. The power of the 
presiding party at that court is defined by the 
11th section. The president is to be the Com- 
missioner who holds an open court, " at which all 
api>lications shall be considered and approved or 
rejected, or otherwise dealt with, and at which 
' all such other matters as are bv this Act declared 
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to be within the cognizance of the ConiniisBioner 
and requii-ed to be dealt with in open court, shall 
be dealt witli." For the next step, if the applica- 
tion is approved, we must. <^o to section 20 to see 
what is the consequence of approval. ** When any 
land selected as afoi*esaid sliull liave been sur- 
veyed, the Minister sliall, if all the conditions uud 
provisions of this Act have been complied with, 
coniiruL the approval of the Couiniissioner, «!tc/' 
That is, if all the conditions and provisions of the 
Act has been complied with. By section 11 the 
Commissioiner liad to consider something on the 
application, and if what he had to consider was 
not that the conditions and provisions of the Act 
had been complied with, he had to consider 
nothing. Consetjuently the Conunissioner^s ap- 
proval is proof that all the conditions and provi- 
fii6ns of the Act had been complied with up to the 
time he approved of the application at his court. 
Then what other conditions and provisions aie 
there to be considered ? The survey has to be ap- 
proved of wiiich is alleged by tlie statement of 

claim to have taken place, so tiiat having got the 
jipproval provided for by section 20, unless some 
of the conditions and provisions of the Act have 
not been complied with, the Minister has to con- 
linn. Now in this case the Secretary for Public 
Lands has refused to confirm, and he has stated 
that lie refuses bond fide, and for the public bene- 
fit, and in tlie exercise of his discretion as such 
Seci-etaiT" for Public Lands, which is stating the 
reason for his non-compliance, and not staring the 
non-compliance of a condition or provision, unless 
we can hold tliat he has a dist^etion to refuse to 
con linn if he does so bond fide for the public bene- 
fit. Now unless tliat discretion arises under sec- 
tion 12 he has not got it, and unless section 12 is 
read into the construction I am placing on the 
Act^ reading sections 11, 20, and 28 as sections 
which define the complete mode of obtaining land 
from application to lease, and which are complete 
in themselves, unless it is necessary to read in 
section 12. If these sections give a consistent 
whole by themselves, and if section 12 cannot be 
j-ead in without rendering that consistent whole 



Inconsistent, I shouhl say that section 12 cannot 
be read in to disturb that which is complete with- 
out it. Now, for a moment reading in section 12, 
the effect would be tliat the proviso to section 12 
is added to section II, because the moment vou 
inti-oduce section 12 and hold tliat section 12 
forms a necessary step in the application and 
lease you must hold that the approval or rejection 
in section 11 is subject to the pix>vi8ions of sec- 
tion 12. Amongst others that the decision a]>- 
pix)ving the application is not to \ie Hnal until con- 
finned by the Minister, that is to say, that the 
Minister is to have the ix>wer to disaffirming in 
the absence of the party to be injui^l or deprived 
of his ben fit by the act of the Minister. Now such 
a proceeding as that behind a man*s back is en- 
tirely unknown to the English law, unless it l)e 
provided for by statute, and where it is intended 
to be provided for by statute, I maintain tliat the 
statute must speak clearly and distinctly. The 
statute lias spoken clearly and distinctly in sec- 
tions 11, 20, and 28. Consequently, I hold in the 
simple case of an application where no que>;tion 
for decision is laised, that section 12 forniK no 
part of the procedure, and I think that the pi*o- 
))osed defence doee not show a want of coni]»li- 
ance with the tirovision of the Act under section 
20. If the defence had shown a want of compli- 
ance of some condition or provision possibly my 
decision might have been otherwise, but it does 
not, there is nothing of the kind. It starts up 
an<l savs '* I was told to do so and so/* As far as 
my decision goes I hold that he was not entitled, 
and consetjuently the allegation that he was en- 
titled to do so is no defence to the action, that is 
all I intend to say in this case. I simply decide 
that the statement in the second paragraph of the 
defence is no answer to the action. When the case 
has been tried and the facts found, a motion for 
judgment will have to be moved for. With re- 
gai-d to the (jue«tion whether the claiming part of 
the statement of claim, technically claims the ex- 
act relief to whir.h he is entitled I do not at the 
present monient decide tJiat it does, but I decide 
that he is entitled to somethinj;, but I am not 
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prepared on demurrer to say to what relief he is 
entitled. 

Pring, J^: — I am of the saine opinion and for 
precisely the sanie reasons. I think that section 
?() is clear and not curtailed by section 12. I 
tliink his refusal to confinn upon the grounds 
litHted is not a defence warranted under the Act. 
Solicitor for plaintiff, Bunion, 
Solicitor for defendant, Crown Solicitor, 



LKA V, HOWAKU 8MITH & SONS. 

liilL of LaiHnt^ — Commmi Carrien — Demwrer, 

The foilowioK condition in a bill of lading, viz. :— ** The 
steamer not to be responsible for loss of or damage to any 
parcel or package exceeding the sum of two pounds (£2) 
sterling in value unless booked as of more than that value 
and paid for 'accordingly,' does not protect the carriers 
from liability occasioned (1) by their gross and wilful 
default ; (2) by the negligence of their servants in tran- 
shipment ; (3) or by the unseaworthiness of the barge into 
which the goods were transhipped." 

Demckrbr to part of a defence. 

The Htatement of claim in substance alleged as 
followi* ; — 

1. The defendants are shipowners and carriers 
of croods for hire between Sydney, Brisbane, and 
Hockliampton. 

2. On the 10th day of August, 1882, certain 
goodn were delivered to the defendants, and the 
defendants received the same upon the tenns of 
two bills of lading signed by the defendants. 

•5. The said bills of lading were in form exactly 
piiuilar to each other, and the defendants thereby 
undertoolv to carry the said goods from Sydney 
to Hockhamx)ton, subject to certain tenns and 
conditions which so fai* as they are material, were 
a?* follows : — 

*• The steamer not to be responsible for any loss 
of or damage to goods whether in steamships, 
harjres, boats or any vessel, or at wharves, ware- 
houses, agencies or elsewhere, by rats, mice or 
other vermin, or by the act of God, the (Queen's 
enemies, fire, tempest, storm, flood, inundation, 
jettison, barratry, collision, breakage of macliin- 
ery or the perils or dangers of the sea, rivers, 
or navigation of whatsoever nature or kind 



soever, nor for any delay, loss or damage occa^ 
sioned tlirough deviation, towing, or assisting 
vessels, nor for any loss or damage occasioned by 
any act, neglect or default of any pilot, or any 
masters or mariners, or other servants of the com- 
pany in navigating tlie company's vessels, nor for 
any loss, damage, breakage whatsoever under any 
circumstances, unless such loss, damage or break- 
age shall occur or arise from or in consequence 

of the gross and wilful default of the steamer." 

4. The " You Yangs " sailed from Sydney with 
the said goods on boai*d, and arrived in the Fitz- 
roy River on her voyage. 

5. On the ai'rival of the " You Yangs " the said 
goods were transhipped into the bai^ ** Scotia " 
(not Ijeing a sliip or vessel of the defendants), to 
be in the said " Scotia " carried to Kockhampton, 
for which purpose tiie ** Scotia '' was towed by the 
" Ant '' (not a sldp or vessel of the defendants). 

6. Stranding of the '* Scotia " and consequent 
damage to the goods. 

7. Dauifiige not caused by any of the excepted 
perils and casualties. 

8. The *' Scotia " towed by tlie " Ant " was 
totally unfit for the carriage ol goods in the said 
Fitzi-oy River, and the defendants were guilty of 
gross and wilful default in such transhipment as 
aforesaid, and the said loss and damage occun*ed 
through such, the gross and wilful default of .the 
defendants and not otherwise. 

9. Stranding and damage caused by tlie negli- 
gence of the defendants' agents. 

10. The " Scotia " in tow of the " Ant " unsea- 

worthy. 

The stateauent of defence besides the condi- 
tions set out in the statement of claim set forth 
a furtJier condition as follows: — 

'* The stecuner not to be responsible for loss of 
or damage to any parcel or package exceeding 
the sum of two pounds sterling in value unless 
lKx>ked, a« of more tlian that value and i)aid for 
accordingly." 

And in i>aragrai)h 9 the statement of defence 
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alle^d, that the said goods were contained in 
cases, trusses and rolls, and wene accepted and 
i-eceived by them to be can'ied as aforesaid, sub- 
ject to such terms and conditions whereof tlie 
plaintiff always liad knowledge and notice, and 
that tJie goods contained in each of the said 
oases, trusses and i^lls, were, when leceived by 
the defendants to be earned as aforesaid, of a 

much greater value than the sum of two pounds 
49terling w^hicli the plaintiff well knew, yet the 
«ame were not, nor was any of them booked as 
of more tlian the value of two pounds and \taid 
for aooordingly within the meaning of the said 
terms and conditions. 

The plaintiff demurred to this paragraph on 
the grounds that such condition does not protect 
the defendants from liability occasioned ; (1) by 
their gross and wilful default ; (2) by the negli- 
gence of their servants in transhipment; Q\) by 
the unseaworthiness of the '* Scotia in tow of 

the ^* Ant." 

Grilfith, Q.Cf and Sheridan for plaintiff in 

support of demurrer, cited Garnet v. WillaUj 6 
B.d Aid. 53; HhUon r. Dibbiti, 2 Q.B.,646: 
VhUlipn V. Clarke, 26 LJ., CP.y 168 : Czech v 
Oeneral Steam Narigation Company , L.R., 3 C.P,, 
15; Martin v. Great India and L.H., 3 Each,, 9 : 
Seaife v. Farrent, L,R., 10 Exch., 58; as to un- 
seaworthiness, SUel V. State Line Steamnhtp Co., 
S App. Ca. 72; Tough mid other* i\ A.S.N* (h._. 
Courier, July, 1870. 
Garrich, Q.C, and Mioraij- Prior, for the 

defendants. 

Garrick,'Q.C,, argued at some length, and cited 
McCaidey v, Fumesx Haihmg Company, 8 Q.B., 
v57 ; Peek v. North Staford liaHway Compaiiy, 32 
L.J.f Q.B., 241 ; Carr v. Lancashire Bailway 
4Jompany, 7 Exch. 707. 

Murray-Prior followed, and referred to Walker 
r. New York Company, 2 El. dt BL, 750, 759 : 
Wyld V. Pickford, 8 M. d IF., 445 ; Harris r. 
Pachvood^ 3 Taunton, 264: Mamh r. Home, 5 
J5. <r C, 322. 

Griffith, Q.C., in i^ply. 



Haiidixg, A.C.J. : — This is a demurrer to a 
distinct ground of the defence raised to the plain- 
tiff's statement of claim, which is shortly to the 
effect that the plaintiff shipped certain goods 
from Sydney to Kockiiamptou by the steamer 
•• You Yangs " upon certain bills of lading, which 
contained terms restrictive of the liability of the 
defendants. During the voyage the * Y'ou 
Yangs" being in the Fitzroy River, transhipped 
the goods into a bai-ge called tlie " Scotia," not 
being one of tlieir own vessels, to be t^arried lo 
Kockliampton. The plaintiff alleges that the 
" Scotia " was tow ed by a steame** called the 
"Ant," which did not belong to the defendants; 
that the '* Scotia " was stranded in the Fitzroy 
River ajid became full of water, and the goods 
were gi-eatly damaged and deteriorated in value, 
and wea*e afterwards delivered in sucli daujaged 
states the damage not being caused by any of tlie 
l^erils excepted in the biUs of lading. That the 
*' Scotia " towed by the " Ant " waa totally unfit 
for U:e cai'riage of goods in the said Fitzroy 
River, and that the defendants <were guilty of 
gross and wilful default in transhipping tlie same 
into the " Scotia," and in causing the same to be 
carried in her, and that the loss and danmge oc- 
curi-ed through such gross and wilful default of 
the defendants and not otherwise. Tben there is 
an alteraative complaint by which the plaintiff 
says, that the stranding of the " Scotia '' and 
consetiueut damage to the goods were occasioned 
by the negligence of those in chai-ge of the 
' Scotia " who were the defendants' agents and 
servants for the purjwse of the conveying of the 
said goods, also another alternative claim that 
the *' Scotia " being in tow of the *• Ant," was not 
seawoithy for navigating the said Fitzroy River 
when the said goods were placed on boai'd of her, 
and that the said damage was occasioned by sucli 
unseaworthiness. By reason of these matters, 
the plaintiff's claim arises. To this the defend- 
ants have set out the conditions of the bills of 
lading, which it will be necessary to read later, 
and the paragraph objected to, that the goods 
were accepted and i^eceived by the defendants to 
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be cairied as in the pleadings mentioned subject 
to and under the terms and ooiidition in the hills 
oi lading set out, whereof the plaintiff always had 
knowledge and notice, and that the goods were 
when received by the defendants to be carried as 
afoi'esaid of a much greater value tlian the swn 
•of two pounds sterling which the plaintiff well 
knew, yet the goods were not booked as of more 
tiian the value of two pounds and paid for ac^ 
■cordingly witliin the meaning of the said terms 
and conditions. These terms 1 now i-ead : '' The 
steamer not to be responsible for any loss or dam- 
age to any parcel or package exceeding the sum 
of two pounds sterUug in value unless booked as 
of more value and paid for accordingly, ncH* for 
any loss of or damage to goods whether in steam- 
ships, boats, baizes, or any vessel, or at wliarves, 
war^iouses, agencies or elsewhere, by rats, mice 
or other vermin, or by the act of God, the Queen s 
enemies, tire, tempest^ stonn, flood, inundation, 
jettison, barratiy, collision, breakage of machin- 

ei-y, or the perils or dangei-s of the sea, rivei-s, or 
navigation of whatever nature or kind soever, 
nor for any delay, loss or damage occasioned 
thit>ugh deviation* towing, or assisting vessels, 
nor for any loss or damage occasioned by any 
act, neglect, or default of any pilot, or any mas- 
ters or mariners or other seiTants of the company 
in navigating the company's vessels, nor for any 
loss, damage, or breakage whatsoever under any 
ciroumatances, unless such loss, damage or break- 
.a<»e shall occur or arise from or in consequence 
of the gross and wilful default of the steamer." 
These are the terms, and in ordw that the defend- 
ants' defence as stated in the 9th paragraph 
should be sufficient, it will be necessary for us to 
decide that the wliole of the terms of these bills 
of lading applying to these goods were contained 
in the fu-st clause of those I have mentioned, 
namely : — " The steamer not to be responsible 
for loss or damage to any parcel or package ex- 
ceeding the sum of two pounds sterling in value 
unless booked as of more than that value and paid 
for accordingly." We should also have to held 
that that paragraph was sufficient to limit the 



liability of the shiix>wner in all cases. I do not 
think tliat that paragraph is necessarily to be read 
alone. I think tliat the last clause of those temis 
should be read with it, and that the woi-ds " mi- 
less such loss or damage or breakage shall occur 
or arise from or in consequence of the gross and 
wilful default of the steamer" necessarily forms 
part of the first clause, and consequently the de- 
fendants have not pleaded tlie whole of the 
clause of the bill of lading which would except 

them from the liability, and if they liad, they 

have not included sufficient allegations to bring 

them witliin the exception. 

Tlie demurrer must be allowed. 

Pbing, J. : — I concur. I may state that I think 
the case of Tough v, A. *y. N. Co., in whi«Ji tlie 
judgment of the Full Court was delivered is ai> 
plicable to the circumstances of this case. 

Solicitors for plaintiff, BeeSy Jones d.' Jirown^ 
Brisbane and Kockhampton. 

Solicitor for defendants, Bruce, 



DRAKB I'. THORNTON. 

Chinese Immigrants Regulation Act of 1877, 
{41 Vic.y No, 5), 8ei\ 3. 
The words " Chinese passengers " in the 3rd section of 
the Chi^itte Immigrants Regulation Act of 1877 mean all 
the Chinese passengers in course of transit. 

Garrick, Q.C., and RiUledge moved absolute a 
rule calling upon William Thornton, Water Police 
Magistrate, and Thomaa Mulhall King, Collector 
of Customs, to shew cause why a writ of pro- 
hibition should not issue to restrain them from 
proceeding upon a certain conviction of the said 
Water Police Mjigistrate given on tlie 7th dwy of 
June, 1883, in the matter of a complaint by the 
said Collector of Customs against the plaintiff, 
for an alleged offence against the provisions of 
the Chinese Immigrants Regulation Act of 1817-^ 
whereby the plaintiff was adjudged to i>ay £48, 
and £5 5s. costs. 

The information alleged that the " Venice," 
1,271 tons register, airived at Cooktown, a port 
of Queensland, having on board a greater number 
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of Chinese pasneiifrers than in the proportion of 
one to eveiy 10 tons of the tonnage of such 
steanier. 

The rule was applied for and obtained on the 
grounds : — 

(1). That tJiere was no evidence to supjjort the 
conviction or order. 

(2). That tlie evidence taken at the liearing of 
the said complaint did not disclose anv offence 
within the meaning of the Chinese Immigrants 
Eegulatitm Act of 1H77, 

VhuU), C^.C, Attorney-General y and Fower^ 
showed cause against the rule. 

Chubb, Q.C., Attorney-General, submitted that 
the words of the section were perfectly clear, that 
'• all passengers " in the 3rd section of the Act 
meant all Chinese on board, except the crew. He 
contended that by this Act the Legislature wanted 
to make it very difficult for Chinese to come here. 
On the construction to be put upon the section 
he cited, In re Venner, L.R., 2 Ch. />., 522 ; 
Evianuel r. Cofistable, H Urns, 436 ; Baytrater i\ 
Hradlinfty 7 B. ft' ('., 660: Maxwell on the Inter- 
pretation of Statutes^ pj), 35-39. 

Garrick, Q.C., in reply, submitted that in order 
to arrive at the meaning of the 3rd section the 
rest of the Act and the preamble must be looked 
at. He contended tliat the intention of the Act 
was to restrict the landing of Chinese in the 
colony, and tliat the Act could not interfere with 
matters affecting the other colomies, which would 
be the case if the words " Chinese passengers " 
in the 3rd section were held to apply to Chinese 
passing to another colony in a ship which had 
merely called in at a Queensland port ; and tliat, 
therefore, the words " Chinese passeng^ers " in the 
section only applied to Chinese who were landed. 
Harding, A.C.J. — ^After stating the fa«ts said, 
the o^ence is dialled to have arisen under the 
3rd section of the Chinese Immigrants Regulation 
Art of 1877. By tliat section it is enacted that : 
" If any vessel shall arrive in any port of Queens- 
land having on board a greater number of Chinese 
passengers than in the proportion of one to every 



ten tons of the tonnage of such vessel according 
to the registry thereof if British, and if not, then 
according to the measurement defined by the 
Merchant !S hipping Act of 18o4, the owner, 
charterer, or master of such vessel shall be liable^ 
on conviction, to a penalty not exceeding £10 for 
each Chinese passenger so carried in excess.'* 
The offence was for carrying more passengers than 
one for every ten tons. 1 may say that when the 
rule was obtained before me, I was struck with 
the bold manner in whidi it was brought up by 
Mr. Garrick, and I felt that at all events, if he 
did not get the best of the argument, he certainly 
had a strong case for ai'gument, and that it was 
a matter which should be bn>ught up for de- 
cision. It was contended that that 3rd section 
on the face of it was not clear — ^was not intellig- 
ible without assistance from other sections, and 
that if it did bear the meaning that the persons 
there called Chinese passengers were other than 
Chinese entitled to be landed, it conflicted with 
other sections of the Act. On going through the 
Act to see the meaning of section 3, and that diffi- 
culty having l)een raised by the other sections, 
the preamble might be brought in to assist in the 
interpretation. Heading the 3rd section, we find 
'' Chinese passengers '' meintioiied twice, in the 
first part as to the niunber, and furtlier on as to 
the liability to a penalty on conviction for exceed- 
ing that number. Now reading that by itself, I 
should say there was no difficulty — I should say 
that the word *' passenger " refers to eveiy one 
on a passage, and was unlimited. The wonl 
" passenger " does not occur again in the Act. 
I We have in the 2nd section the words, ** Chuiese 
on board," and, subsequently, " such Chinese.'' 
'' Chinese on board '' probably means all the 
Chinese on board. In the 4th section, " Chinese 
arriving from beyond the colony ; " so again in 
the sub-section, ** each Chinese." In the 6th and 
7th, '* au}' Chinese," using the largest term. So 
again in the 8th, " any Chinese," and also in the 
11th, "Chinese crew." 8o tlmt we have in thij» 
Act the Legislature using three terms, clearly 
showing that they were dealing with three classes. 
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It seems lianl to construe tlie words *' Chinese 
passengers '' in the 3rd section as used otherwise 
tlian in their ordinary meaning, namely, all the 
jiasseiigers in course of transit. It was en- 
deavored to be shown that assistance would be 
afforded by the preamble, wliich is as follows : — 
" )Yhereas it is expedient to regulate the immi- 
jrration of Chinese into the colony of Queens- 
laud," itc. Now I quote the words of Channel, 
B., in Hughes i». Vhffiier and Holyhrad Railway 
<JiK, 1 Dr. and Smale 032, He is speaking of 
enacting words being quoted : — ** If, then, the 
Mords of the enacting clauses, taken together, are 
words admitting, according to their natural im- 
port, but of one meaning, they must prevail, not- 
withstanding an argument to the contrary, other- 
wise derivable from the pi*eamble. If, on the 
other hand, tiie words are not so clear and explicit 
as to admit of but one clear and distinct meaning, 
Imt reasonable effect may be given to the words 
used in the enacting clauses by applying to them 
another nieaning, tiien I apprehend that the pre- 
amble may be looked at to tlu-ow light upon the 
subject.'* Now here the 3rd section without the 
pi^eamble is, I hold, clear; but even if it were 
necessary to go to the pi^eamble for assistance, I 
do not think it affords any beyond giving the 
jsection its natiuul meaning. What is the mean- 
ing of *• regulating immigration " 1 It was con- 
ceded that, in its strictest meaning, it meant the 
ari-anging or adjusting by method, and that an 
immigrant would Ije a i)er8on moving into the 
<5ountry. Various other meanings wei*e en- 
deavored to Ije placed on the word *' immigrant," 
but does it mean anything more than ** arrive " t 
Is there anything inconsistent with the rest of 
the Act ? If that is »o, the preamble goes no 
fm-ther, and if you cannot cany it further than 
that, or define wliat length of time they nmst 
stay on arrival, you gain nothing. If it means 
ai^rival in a port, it is jjerfectJy consistent with 
the 3rd section, and I think the word "passen- 
ger " there means passengers in the course of 
their transit. It was attempte<l to bring the mar- 
ginal note in here on the authority of Je^^ef, late 



Master of the Rolls, but tlie Court of Apj)eal has 
overruled him. It is not necessarv to decide 
in this case whether the preamble sliould be reiul 
or not, but b^ore it can be read to assist us in 
the interpretation of the section, it sliould Ije 
shown that at least it fonned part of the legisla- 
tive intention; and until tLat has Ijeen done, 
1 cannot derive any assistance from it, I do not 
think it will l>e necessaiy to go into tiie matter 
at greater length. I think if these three sec- 
tions—the 3rd, 4th, and 8th— be analysed, it will 
be found that they provide for every case likely 
to occur. I think that the conviction nmst )je 
affirmed, and tliat the rule must be refused. 

Pring, J. — I am of tlie same opinion. Dui'ing 
tlie argument, I had a very strong opinion in 
favor of the construction sought to be put on the 
3rd sectiou of the Chinese Inmiigration Act by 
Mr. Garriek and Mr. Keal. However, after en- 
deavoring as far as my legal ability goes to give 
the true construction of the intention of tlie Leiris- 
lature, 1 have come to the conclusion I have 
stated. Petiiaps during yesterday and the day 
befoi'e 1 was |>artly misled in fancying the view 
which I had was the coiTect one, from thinking 
the Act might have been veiy stringent and hard, 
and therefore considering that the Legislature 
would not liave passed such an Act. However, 
hard and stringent tiie terms of an Act of Parlia- 
ment may be, if tlie intention of the Legislature 
can be gathered from the language, then a judge 
is bound to interpret it accordingly. The ques- 
tion arises in this case whether the language used 
in the 3rd section is plain enough without having 
to go to the preajnble to assist the court in 
coming to a contusion. I think it isw (His 
Honor here read the section.) Well, if 1 seek to 
put any other meaning upon tlie words " Chinese 
passenger " than tliat they refei* to all Chinese on 
board except the crew, I should be obliged to 
insert the words '* intending to land." No such 
words are used, and it appears to me that the 
Legislature had a perfect right to pass a clause 
of this description. They could not legislate for 
passenger vessels passing down the coast> but 
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they had a ri^ht to legislate for any vessels 
coining into our ports liaving on board more than 
a oertain nunibei: of passengers. However harsh 
the pix)vision, I a^ree with the learned Aetinpr 
Chief Justice. I do not think that we need the 
preamble to assist us in inteqireting tlie meaning 
of section o, and the convicticHi must lie affirmed. 

Solicitor for applicant, Macphersnn. 

Solicitor for defendants, Crown Solicitor, 



AXNEAR AXD AXOTHBR V. TUB COMMIS»IOXBR FOK 

RAU.WATS 

Contracts are to be construed legally, and not strained 
^ne way or another. 

In this case, the certificate of the Chief Engineer was 
made by the contract a condition precedent to any right or 
^anse of action on the part of the contractor for payments 
of money under the contract. 

Held, that such certificate was a condition precedent, 
and that the conduct of the chief engineer or the (Govern- 
ment was not such as would make it inequitable that such 
condition precedent should be relied upon. 

Tnis was a demurrer to plaintiffs' statement of 
claim in an action upon two railway contracts, 
wherehi the plaintiffs claimed damages for the 
loss sustained by them, by reason of the action of 
the Chief and Superintendent Engineers, in the 
Wiriying out of the contracts. 

Tlie Att ornty -General ; Garrick, Q.C., and 
Real ajjpeared in support of the demurrer. 

Griffith^ Q.C, Power, and Sheridan^ for plain- 
tiffs, in support of the statement of claim. 

The facts sufficiently appear from the judgment. 

Harding, A.C.J. : — This case lias been argued 
before us at greet lengtJi and great skill, and the 
time it has taken lias been sufficiently long to 
enable one to weigh the ai^guments as they went 
along, and to verify the quotations made from the 
tnises cited, and to read critically the pleadings 
upon which the question for decision arose. The 
action is one brought by Annear and Tliom 
against the Commissioner for Railways of this 
colony, claiming £27,000 damages, or in the 
alu^matiye, an account. Tlie damages nr relief 
is sought in respect of two railway contracts en- 
tered into between tlie plaintiffs and the defend- 
ant for the construction of two sections of the 



Maryborough and Gympie liailway. The first in- 
denture recites that, in pursuance of notice^ the 
plaintiffs Iiad sent in a tender for the construction 
of a railway from Maryborough to Tiaro accord iufr: 
to the plans, sections, drawings, specifications,, 
and general conditions annexed to the indenture ; 
that the plaintiffs' tender liad been acc^ted upon 
certain terms and conditions embodied in the in- 
denture, at prices set forth in a schedule, and 
amounting in all to i:96,7:^9 Is. Id. By the con- 
tract it was witnessed, tliat in consideration of 
tliis payment the plaintiffs covenanted that they 
would execute the work specified strictly accord- 
ing to the tenns and conditions therein respec- 
tively contained, or reasonably to be deduced 
therefrom, and the defendant covenanted to pay 
the plaintiffs £96,739 Is. Id., or such other sum 
or sums as the plaintiffs might be entitled to by 
virtue of that hidenture at the time and in the 
proportions as the same might become due ac- 
cording to these documents. In this part of the 
indenture, and as I take it, the key to the con- 
struction of the whole, there is oomprised the 

following clause: — 

But it was expressly agreed that the true, intent and 
meaning of these presents, and of the parties thereto, was 
that the obtaining by the contractors of the engineer's 
certificate entitling them to payment of any amount 
claimed, whether by way of damage or otherwise, should 
be a condition precedent to the payment thereof being 
made or enforced. 
That is given to the indenture as a key for the 

interpretivtion of all the rest, namely, that the- 
obtaining of the engineer's certificate of any 
amount claimed, whether by way of damages or 
otherwise, was to he a condition precedent to the 
payment thereof. In other words, that the inden- 
ture, conditions, and all the documents, were to be 
so construed that, as a preliminary to an action 
being brought thereon, the certificate of the en- 
gineer for the amount sued for must be first ob- 
tained. The principal conditions are set out in 
particulars the 6tli, 12th, 18th, 39th. I proiwse 
reading them at length ; others are set out : th* 
2n(l, for instance, relates to the plans, sections, 
and drawings, and states that they represent 
generally the form and dimensions of the several 
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works, and eiidj? by Kajing that, " in all cases of 
defective or anibijruous description, the interpre- 
tation given by tlie chief engineer shall be final 
aod binding uiH>n the contractcM'/* So again in 
Uie 3rd condition, which contains provisions for the 
coutractors providing all necessary implements : — 

All of which shall, in any qaestion that m^y arise either 
with the contractors themselves or with other parties, be 
held to be the property of the Oovemment until the whole 
of the works shall have been completed to the satisfaction 
o( the chief engineer, and no material that may from time 
to time be brought to the site of the works or within the 
line of fences, shall be removed therefrom without th^ 
BADCtioh of the chief engineer. 

Affain in the 5tli, the works sliall be executed in 
a neati substantial, and woriinnanship manner, 
&e., to the entire satisfaction of the chief en- 
gineer. The 6th I propose to recite at length, as 
also the 12th. Then the 14th. The contractor 
has to set out the works, but if the district en- 
gineer gives levels, &c., it is at the entire respon- 
Hibility of the contractor; and no error or alleged 
en-oT made by the district engineer in setting out 
tiie works shall Ijo admitted as a plea for im- 
proper perfonuance of work, nor used by the con- 
tractor for any claim against the Government. 
Then again, the 18th. As to the montlily pay- 
ments, they are to be upon the certificate of the 
chief engineer at certain rates, the balance at the 
completion of the contract, and it is expressly de- 
clared that the obtaining a certificate from the 
chief engineer that the work lia« l>een completed 
to his satisfaction, shall be a condition precedent 
to tlie contraxrtor having any ri^ht or cause of ac- 
tion. Under the 20th, the contractor has to fur- 
nish tlie district engineer at the end of each 
month with a detailed statement of all work upon 
which he claims payment. The 31st: If, from 
any delay, default, or any other cause on the part 
of the cocmnissioner or his officers, &c., the con- 
tractor aliall be delayed, he shall be allowed such 
extension of time in completing his contract as 
the chief engineer shall consider reasonable, but 
the contractor is to have no claim for damage in 

respect of such delay or default : — 

6. The works will be carried on under the immediate 
charge of a district engineer or superintending officer 



acting under the chief engineer, whose directions in all 
points relative to the mode of executing the works or to 
the nature and quality of the materlats used, or to the 
workmanship, are lo be received and acted upon by the 
contractor; and such offi.er shall have power to reject 
and condemn any workmanship or material that he may 
deem unsuitable for the purpose intended or at variaaoe 
with the terms of the specifications, and any materials or 
workmanship so condemned and rejected shall be promptly 
removed and replaced by the contractor, at his own cost, 
with other material or workmanship to the entire aatisfao- 
tion of the superintending officer. But in case that the 
contractor should consider that the district engineer or 
superintending officer unnecessarily or unjustly condemns 
and rejects any materials or workmanship, or should any 
dispute relating to the works arise between the contractor 
and the district engineer or superintending officer, such 
dispute shall be by them referred to the chief engineer, 
whose decision shall be final and binding on both parties. 

19. If at any time during the progress of the works the 
chief engineer shall deem it necessary or expedient to 
increase or diminish, add to or dispense with, any part or 
parts of the works embraced under this contract, ^ to 
alter their situation or vary their dimensions or form, he 
shall have full power to do so, and the contractor sbaD be 
bound to execute all such alterations as ordered and 
directed by the chief engineer, and no such alteration, 
increase, or diminution of works shall in any way annul 
or set aside this contract, or extend the time for the com- 
pletion thereof. Nor shall compensation for damage, 
injury, loss or profit, or otherwise, be allowed to the con- 
tractor for or on account of any works altered, increased^ 
or diminished, to whatever extent the chief engineer may 
exercise the powers above described, but such additions 
or alterations shall be measured and allowed and paid for, 
I or such deductions credited to the Commissioner for Bail- 
ways, as the case may require, according to the schedule 
of prices attached to the tender. And if any portion of 
the work so ordered to be done shall not be of the class 
of works provided for in the schedule of prices, the same 
shall be executed by the contractor at such price as may 
be agreed for with the engineer ; or if the contractor and 
the engineer cannot agree as to the price to be paid for any 
work required to be done of a different class from that 
provided for in the schedule of prices, the engineer may 
order and direct the same to be done by such other per- 
son or persons as he may think fit. And it is hereby 
expressly declared that no departure from the works as 
shown by the drawings, or as specified, shall be allowed 
or paid for unless the same has been executed under a 
written order signed by the engineer or his superintending 
officer. 

39. Should any dispute arise as to the proper interpreta- 
tion of the specifications, or as to what shall be considered 
carrying on the work in a proper and workmanlike 
manner, or as to the quality of the work or materials 
used, or as to the expense of any additional work or a 
deduction from that specified, or as to any alteration 
which may be more, or less expensive than the work 
specified, or as to any payments or claims in respect of 
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the work, or as to any other claiQi, matter, or thing con- 
nected with or in any way arising out of the contract, 
•directly or indirectly, whether professional or otherwise, 
the same shall be referred to the chief engineer, whose 
decision shall be final and binding on all parties, anything 
in law oreqnity to the contrary notwithstanding. And 
no action or suit shall be bronght by the contractor 
against the commissioner until the matters in dispute 
between them shall have been so referred to and decided 
by the chief engineer, and then only for such sum as he 
«hall award in respect thereof. And the commissioner 
shall not in any case be liable to pay any sum, by way of 
damages or otherwise howsoever, to the contractor in 
respect of any matter in dispute until the amount thereof 
shall have been assessed and awarded by the chief 
engineer. 

Then the ca^e goee on to state that by anotlier 
indenture between the same parties, dated 20th 
May, 1879, whereby the plaintiffs contracted to 
construct a railway from Tiaro to Gympie, being 
a continuation of the sante railway, according to 
certain plans and speciRcations and general con- 
ditions, for the sum of £110,334 Is. lid., Uie 
conditions and documesits of the second indenture 
were to the same effect as in the firsts with a 
further condition, No. 35, which I do not find it 
neoeesary to read in full. That is the plaintiffs' 
statement of the caae under which they claim. 
Tlie defendant on that case says that without the 
certificate of the engineer no claim could arise 
under the contract. Tlie plaintiffs, in order to 
get themselvee out of that construction of the 
contract, go on to say tliat the special circuin- 

stancee of this case relieved them of the necessity 
of getting the engineer's certificate before they 
4jould sue. They state the completion of the work 
in accordance with the tenns of the indentui-es 
reepectiTcly, and say that Jamee Thomloe Smith 
was the superintending engineer of the works 
at the times mentioned, and that Smith, during 
the progress of the works, gave divers directions 
to the plaintiffs with respect thereto, and con- 
demned and rejected materials, and they consid- 
ered and still consider such directions were 
oppressive and unnecessary. Disputes and dif- 
ferences which had not been adjusted arose be- 
tween the plaintiffs and Smith as to materials 
■iuid as to matters set forth in paragraph 1 1 of the 
claim, and it i$ alleged that the plaintiffs had 



thereby been put to great loss and expense, and 
more particularly in respect of the foUowin<; 
matter : 

In respect of the works under the first contract— (1) by 
reason of erroneous measurements by the officer to the 
pUintiffs of ballast supplied by the plaintiffs; (2) of 
directions given by him with respect to the sinking of 
cylinders of a bridge over the Mary River ; (.3) in respect 
of the cost of erecting a temporary bridge over the Mary, 
and a wharf on the river, both of which, it is alleged, were 
rendered necessary by Mr. Smith's directions; (4) of a 
staging unnecessarily erected at Graham's Creek bridge 
by the engineer's directions; (5) by reason of erroneous 
plans and instructions furnished by Mr. Smith; (6) by 
reason of extra expense caused by dday in the completion 
of the works through the directions of the superintending; 
engineer ; (7) of moreased expenditure caused by obeying 
the directions of that officer with respect to materials 
rejected by him, but which were in accordance with the 
contract. 

And in respect of the works under the second contract 
—(8) by reason of increased expenditure caused to the 
plaintiffs in wages and the loss of the use of horses and 
plant in consequence of the delay in the completion of the 
works under the first contract; (9) in respect of the 
increased cost of carriage of materials in consequence of 
such delay ; (10) of fencing, ballast, and culverts unjustly 
condemned by Mr. Smith ; (11) of expenses incurred by 
obeying the directions of that officer to enable him to 
examine certain balUst after the work had been com- 
pleted; (12) by reason of the directions of the super- 
intending engineer with respect to the alteration of certain 
cattle pits on the works: (18) by reason of the Joss 
incurred by the pUintiffs from their workmen having to 
Cemain idle for seven days in consequence of a diiectioo 
given by Mr. Smith, and afterwards countermanded; (14) 
and of the removal from the plaintiffs by his direction of 
a ballast engine. 

The plaintiffs also say they suffered loss in respcvt 
of the locomotive which was supplied to theni by 
the defendant, wliich was wholly inefficient and 
unsuitable for work, and that they made frequent 
' complaints to Smith, the superintending engineer, 
i but he ref useil to entertain them. They state fur- 
ther that at the times mentioned Henry Cliarle^ 
Stanley was the Chief Engineer. Tlie plaintiffs 
preferred claims in raapect of the matters com- 
plained of, and submitted that they were entitled 
to have them decided by an independent Chief 
Engineer. By the 15th paragiuph of the state- 
ment of clskim they state that after the happening 
of the grievances complained of, before the settle- 
ment of the disputes, or the determination of their 
claim, the Government appointed James Thomloe 
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{Smith, Cliief Engineer, under the contracts in the 
place of Henry Cliarle« Stanley. 'llie plaintiffs 
further say that witii i-esiHjct to divers of the 
uiattera complained of, and in particular with 
i-espect to those mentioned in sub-paragraphs 2, 
3, 4, 5, 6, 8, and 9 of the 11th i>aragraph of the 
statement of claim, the directions and instructions 
given, and the plans furnished by Smith, were 
given and furnished by him by the authority and 
direction of Stanley, as Chief Engineer, and that 
tiuch directions were unreasonable, and such plans ^ 
were wholly erroneous and unsuitable, and such 
dii'ections and plans were given by and through 
the gross negligence and default of the said Stan- 
ley as Chief Engineer and not otherwise. Then 
they state tliat the defendant sometimes allege 
that Stanley was always the Chief Engineer and 
the proper person to decide tihe question. The 
plaintiffs submit that Stanley and Smith are both 
disqualified to act as Cliief Engineer and that they 
are entitled to have their rights entertained and 
enforced by tlm court This is the case made by 
the plaintiffs, and to that case the defendant, the 
Government, have demurred on thi-ee grounds, 
numbered respectively, 25, 26, and 27. The one 
nuiabered 27 is a demurrer to the whole of the 
statement of claim, the others are demurrers to 
parts only. I propose to dispose of the demurrer 
to the whole statement of claim first. The ground 
is that '^ the facts stated do not deprive the de- 
fendant of the right to liave all questions in dis- 
pute in respect of matters in the said claim 
settled, and deterniined by the Cliief Engineer for 

the time being, under the several contzucts and do 
not entitle the plaintiffs to sue the defendant in 
respect of all or any of the said matters without 
having obtained the Chief Engineer's certificate 
as to the amount to be paid to the plaintiffs iu 
respect thereof." That, shortly stated, is, that 
the defendant says that on the plaintiffs* state- 
nient of claim no right to sue him is shewn, as 
they have not pleaded that they are possessed of 
the Chief Engineer's certificate certifying that the 
amount sued for is due to them. A great number 
of cases have been cited by botli sides and it lias 
-l>een broadly laid down by the defendant that he 



is not liable to be sued unless a case of fraud or 
collusion is made by the statement of claim, and 
that such a case is not made by this statement of 
claim. On the other side it is said — true the 
cases go to that extent clearly, but, as urged by 
Mr. GriflBith in argument, no case had decided 
that it was not a good claim. From the cases 
quoted on the part of the plaintiffs some uttei^ 
ances may be found which do not exclude the 
possibility of such an action being brought except 
under circumstances of fraud and collusion, and 
little paragraphs were picked out in the cases 
cited by the defendant, and other cases were cited 
by the plaintiffs to show that, notwithstanding, 
where fraud and collusion existed it was clear,, 
yet, there might be other cases in which that 
element did not exist. None of tliose ca«es 
shewed that such an event liad ever happened. 
The principal oases cited, and which I propose to 
go through, are Roberts v. The Bury Commission' 
ersf L,Kj 4 C,P., 755, and on appeal, L,R,, 5 C.P. 
310; Ranger v. The Great Western Railway Co,, 
6 H.L.C., 72; Sharpe v. Ban Paulo Ruilway Co,, 
L,R,, 8 Ch. App,, 597 ; Wadsworth v. SmiOi, L,R^ 
6 Q.B,, 333 ; and the case of Hill v. South Staf- 
fordshire Railway Co,, 11 Jur, N,S,, 192, I take 
the case in the House of Lords first, the marginal 
note will be sufficient for the statement of the 
facts. 

A corporation of itself cannot be gailty of fraud, bat 
where it can only accomplish the object for which it was 
formed through the agency of individuals who act fraudu- 
lently, the Corporation stands in the same situation with 
respect to the conduct of its agents as a private person 
would have stood had his agent so misconducted himself. 

A contract between a railway company and a building 
contractor stipulated that payments should from time to 
time, during the progress of the works, be made by th& 
company to the contractor, such payments to be made on 
certificates granted by the "Principal Engineer of the 
Company or his Assistant Resident Engineer." In case 
of dispute between the contractor and the Assistant 
Resident Engineer, the decision of ** the Principal 
Engineer of the Company " was to be final ; but at the 
completion of the works, if the contractor and the 
Principal Engineer differed, the differences between them 
were to be settled by arbitration. After differenpes had 
so arisen between the contractor and the company, it was 
discovered by the former that the Principal Engineer was 
a shareholder in the company. On a bill to have accounts 
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taken, one of the grounds for which was this fact, then 

first disoovered : — 
Heldf that (no fraudolent conceahnent being alleged) it 
formed no ground for relief ; for that, by contract, the 
contractor had bound himself to submit to the judg- 
ment of a particular individual, whose position as 
principal engineer made him interested for the com- 
pany. The case of Dimes v. The Grand Junction 
Canal Company (8 H. L. Cas. 769) held not to apply. 

It will be seea from these facts that the engineer, 
being a shareholder, was interested in the matter 
to be decided bj him, in short, being in the posi- 
tion of an arbitrator he was not in a position to 
act as judge in his own case. That case was 
oited more especially to show that interest in the 
engineer was not sufficient to debar him, as set 
up by Mr. Griffith. I profx>se on the general 
question to read from the Lord Chancellors judg- 
ment at page 89, to gather the position which the 
law gives to engineers, architects, and persons 
appointed by the parties to decide readily and 
irith dispatch as contracts go along, as contra- 
distinguished to arbitrators deciding in due form 
on disputes arising between parties, and referred 
to them. The Lord Chancellor says, — 

'* When it is stipulated that certain questions shall be 
decided by the engineer appointed by the Company, this 
if, in fact, a stipulation that they shall be decided by the 
Company. It is obvious that there never was any inten- 
tion of 'leaving to third persons the decision of questions 
arising during the progress of the works. The Company 
reserved the decision to itself, acting however, as from 
the nature of things it must act, by an agent, and that 
agent was, for this purpose the engineer. His decisions 
were, in fact, those of the Company. The contract did 
not hold out, or pretend to hold out, to the appellant, 
that he was to look to the engineer in any other character 
than as the impersonation of the Company ; in fact, the 
contract treats his acts and the acts of the Company, for 
many purposes, as equivalent, or rather identical. I am 
therefore of opinion that the principle on which the doc- 
trine as to a judge rests, wholly fails in its application to 
this case. The Company's engineer was not intended to 
be an impartial judge, but the organ of one of the con- 
tracting parties. The respondents stipulated that their 
engineer for the time being, whoever he might be, should 
be the person to decide disputes pending the progress of 
the works, and the appellant, by assenting to that stipu- 
lation, put it out of his power to object on the ground of 
what has been called the unindifferency of the person by 
whose decision he agreed to be bound. It is to be ob- 
served that the person to decide was not a particular 
individual in whom, notwithstanding his relation to the 
respondents, the contractor might have so much confidence 
«s to agree to be bound by his award, but any one whom, 
from time to time, the respondents might choose to select 

chief engineer." 



Now it will be seen these remarks might actually 
liave been made in the present case. The Chief 
Engineer is not a definite person. He is the per- 
son who, from time to time, shall hold the position 
of Chief Engineer in this colony, and whose ap- 
pointment is subject to Act of Parliament, and 
the plaintiffs, in contracting with tlie defendant 
and entering^ into an agreement of tliat kind, I 
think, must have been aware that anyone was 
liable to be placed in the position of Chief En- 
gineer, and that in all probability the person who 
would succeed the then engineer in the case of 
his retirement or removal would l)e some other 
engineer permanently in the employ of the Gov- 
ernment, such as the District Engineer, superin- 
tending the progress of large works, and that 
they must liave been aware tliat in all probability, 
if anything happened to Stanley, he would be 
succeeded by Smith, and~that they contracted 
knowing that and being willing to accept such 
person as should be the Chief Engineer for the 
time being. The next case is the one in tlie 
Jurist — Hill v. Sovfh Stafordshirf Raihoay C'U 

and there the marginal note states — 

Where the accounts between the parties are so compli- 
cated that a court of law could not deal with them, this 
court has >juri8diction to entertain a suit for taking the 
accounts, and for payment of the amount found doe. 
Where a company has stood by, and seen works performed, 
it will be held to have assented to thero, as much as if it 
had been an individual. Where payments to a contractor 
were to be certified for by the engineer of a railway com- 
pany, he is not disqualified from so doing on account of 
his having become lessee of the railway, at a rent of depend- 
ing on the amount so certified for. 

It is scarcely ]X)ssible to conceive a cane in which 
a man would have a gi'eater interest than under 
tlie ciixjum stances of this case, yet, it was held 
that that would not disqualify him. I propose, 
with the object I have stated, citino: from tliv 
judgment of Lord Justice Turner, at page 193:-- 

" There is also an outlying point of the case, which wa> 
I raised on the part of the plaintiff, that the company's en- 
gineer was disqualified from exercising the powers veste<l 
in him by the contract, in consequence of his having be- 
come lessee of the railway upon the terms above-men- 
tioned. It is not, I think, necessary for us to give any 
opinion upon this point, but it will be as well to aay, that, 
looking to what was said in the case of Ranger «. Thf 
Great Western Railway Co, (5 H,L.C. 72), I think it 
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would be diffloaU to maintain this point. The broad 
principle laid down in that case if, that the existence of 
an interest in the enfl^ineer did not create a disqualification 
in eases of this nature, and it would not, I think, be wise 
to fritter away this principle by attempting to draw dis- 
tinctions between the nature and character of the interest 
which the engineer may have in different cases." 

The next oase is that of BoberU v. The Bury 
'Commissioners, in the Common Pleas, and there 
the judgment is that of Kelly, Chief Baron, at 

page 326: — 

'* We agree that if the parties have so contracted, the 
court cannot inquire whether this is a prudent engage- 
ment on the part of the contractor : but we think that, 
where the effect of giving such a construction to the con- 
tract would apparently be to put one party completely at 
the mercy of the other, we ought not to give that con- 
struction to the contract, unless the intention is pretty 
clearly expressed. It is not to be inferred that the one 
party meant to bind himself so very stringently, unless it 
is so stated ; and the Commissioners ought to take care to 
select words which the contractor could not misappre- 
hend, if such was their object It is true that, if 

"both parties had confidence in the architect, they might 
trust him with the power to bind both parties: but we 
-cannot find any intention expressed to bind the contractor 
to abide by his decision. It seems to us that the meaning 
•of the condition is, that the architect shall have authority 
to bind the Commissioners by granting an extension of 
time ; and that, if he does so bind them, and the con- 
tactor aoeepts it, it shall be taken as full compensation 
for any damage sustained. If more was intended, — 
whieh, however, we cannot think, — it seems to us dear 

thai it has not been expressed the two rejoinders 

40 this replication would be good, if the parties had agreed 
that the architect should be the sole judge whether there 
had been a breach of contract on the part of the Com- 
missioners occasioning delay ; but, if we are right in the 
-construction of the contract, there is nothing to this effect 
in it, and consequently these two rejoinders are bad.'' 

Holding that it was competent for the parties to 
.agree that the architect should be sole judge, 
thereby answering the objection of Mr. Griffith 
tliat they could not so bind themseives so that 
this court could not interfere. Then Wadsworth 
fs Smith, Cockbiun, C.J., at page 336 says: — 

I am of opinion that in s. 17, by **an agreement or 
submission to arbitration by consent," is meant an agree- 
ment by which it is intended by the parties that the 
matter shall be submitted to a judicial enquiry before a 
person chosen between them, instead of being left to the 
ordinary proceedings of a court oi law, and not merely 
left to the uncontrolled and off-hand decision of some 
architect or surveyor, to be appointed by one of the parties 
only. 

In Sharpe v, San Paulo Railway Co.^ it was 



held, in the absence of fraud on tlie part of the 
engineer, and where his certificate has been made 
a condition precedent to payment, his certificate 
must be oonclusive between the parties. And per 
Lord Romilly, M.R. : — Mere allegations of fraud 
without facts from which fraud will be inferred 
are not sufficient to avoid a deinuiTer. In the 
same case Lord Justice James says : — 

In this case the contractors undertook to make the rail- 
way, not to do certain works ; but they undertook to com- 
plete the whole line, with everything that was requisite for 
the purpose of completion, from the beginning to the end ; 
and they undertook to do it for a lump sum, something 
short of two millions sterling, which was the amount 
upon which the Brazilian Qovemment had undertaken to 
guarantee the interest It is important to bear in mind 
that the company was formed upon the basis of this 
guarantee, and it would be a singular hardship upon the 
shareholders — almost a fraud upon them — if they found, 
wlien they had taken shares in a company based on this 
guarantee, that they were to be compelled to pay some- 
thing entirely different, and to do so in consequence of 
some conversations between the contractors and the 
engineer. The first contract was, that the line should be 
completed for a fixed sum. But the plaintiffs say they 
are, upon several heads entitled to a great deal more than, 
that sum. The first head is — That the earthworks were 
insufficiently calculated, that the engineer had made out 
that the earthworks were two million and odd cubic yards, 
whereas they turned out to be four million and odd cubic 
yards. But that is precisely the thing which they took 
the chance of. They were to judge for themselves. 

These obfiervaticms would oover a very large pi*o- 
portion of the charges for damage laid in the 
11th paxiagraph. Mellish, Lord Justice, said: — 

Nevertheless, a contract may be so framed as, under, 
ordinary circumstances, to take away the jurisdiction of 
courts of law and courts of equity to determine what is 
the amount payable under the contract. Wherever, 
according to the true construction of the contract, the 
party only agrees to pay what is certified by an engineer, 
or what is found to be due by an arbitrator, and there is 
no agreement to pay otherwise — that is to say, in every 
case where the certificate of the engineer or arbitrator is 
made a condition precedent to the right to recover, there 
the court has no right to dispense with that which the 
parties have made a condition precedent^ unless, of course, 
there has been some conduct on the part of the engineer 
or the company which may make it inequitable that the 
condition precedent should be reUed upon. li nothing of 
that sort has happened, then the parties are bound by 
that which they have made a condition precedent. 

There we find in this case the pi-oviso upon which 
the plaintiffs now sue. Now, take thin vnno. The 
gist of the matter against Smitli is tijat he had al- 
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ready decided, and was interested in maintaining 
I lis own decision, therefore he is not competent to 
decide. Tlieit; is no statement of anything 
amounting to fraud on Smitli's part or collusion 
l)etweeu him and the Government. The heaviest 

statement against him is that his directions were 
unreasonable and oppressive. Then supposing 

that that went as far as they allege, th^e is 
nothing to connect it with the defendant. His 
Honor then refen^ to the cases of Stevenson v. 
Watson, 4 C.P.JJ., I48, and De Worm v, Mellier, 
fj.B, 10 Eq. 004. Tliat case was decided by 
Matins, V.C., and he criticised all the cases which 
were relied ujwn by the plaintiffs very strongly. 
I will here remark, as I have remarked before, 
that all the eases relied upon in support of the 
statement of claim are cases of courts of first 
instance, whereas the first four cases I have men- 
tioned are cases in the House of Lords and Court 

of Appeal in England. Then ^nere is the case 
of Clarke v. Watson, which deserves notice in 18 

GM,N.S. '278 ; S^ LJ,y C.P. I4S, the marginal 

note is b& follows : — 

A declaration, after setting out an agreement by whioh 
the plainti£f8 contracted with the defendants to do certain 
works for a certain sum, to be paid them by the defendants 
on produotioa bj the plaintiffs of the certificate of the 
surveyor of the defendants, that the works had beeu 
efficiently perfoi*med to his satisfaction, averred that, 
although all things had been done by the plaintiffs to 
entitle them to such certificate, yet the said surveyor had 
not given such certificate, but had wrongfully and im- 
properly neglected and refused so to do, and the defendants 
had not paid the money payable on such certificate: — 
Held, on demurrer, bad, as not disclosing any cause of 
action agaiiist the defendants. 

Erie, Chief Justice, said: — 

This is a contract by the defendants to pay, on the 
produetion of the certificate of the surveyor of the 
defendants that the contractors had efficiently performed 
a certain portion of the work. Many contracts are bo 
made, and every one is master of the contract which he 
chooses to make ; and it is of the last importance that 
contracts should be construed according to the meaning 
of the words in which they are made. Now, here the 
contract by the defendants to pay, is on the production 
of such certificate of the defendants' surveyor, and in the 
present case no such certificate was produced; but the 
plaintiffs allege that the surveyor wrongfully and im- 
properly neglected and refused to give his certificate. 
That is not sufBcient. If it had been alleged that the 
defendants and their surveyor colluded to withhold the 
l^iving of the certificate in order to prevent the plaintiffs 
from being paid for their work, there is abundant 



anthority, both- at law and in equity^ to shew that (he- 
defendants could not shelter themselves by means of any 
such miaoon4not. This is an attempt to take away from 
the defendants the protection afforded by the opinion of' 
thek aorveyor, and to substitute a proxy in his place. 

Now what the Chief Justice there said was not 
sufiicient, was the allegation that the surveyor did 
wrongfully aud improperly neglect and refuse to 
give his certificate, and that unless collusion was 
stated it would not be sufficient. Now there is 
no statement iA collusion here. A corresponding 
statement would be that the Government had 
appointed Smith, knowing that he would wroDg- 
fully emd improperly hold back his certificates, 
and that since his appointment held them back 
in collusion with the defendant. There is nothing 
of the kind here, and, so far, it falls short of the 
cases which have been cited. The case of Kemp 
V, Bose, 1 Giffard 258, was cited in a case I have 
already mentioned. In that case there was a. 
prcmiise which ought to have been made known 
to the contractor amounting to fraud. In Ellis 
V. Hopper it was said that the encrineer was not 
precluded from acting by reason of pecuniary 
interest. Then there are the cases cited by Mr. 
Griffith, notably the case of the Chartered Mer- 
cantile Bank of India v. Ketlier lands Itidia 
Steam Navigation Co., 9 Q.B.D, 118, as to the 
kind of oonstruction this contract must receive, 
namely, that where the contract is capable of 
receiving two oonstructions, it must not be con- 
structed so as to conflict with the maxim '* that 
no man can take advantage of his own wrong." 
That alignment arises in this way: that Smith 
had done a wrong dm-ing the making of the rail- 
way ; that by appointing Smith chief engineer the 
Government adopted or ratified the wrong he had 
done; and if these contracts were so oonstiued 
as to require the certificate to l^e given by Smith 
before the action could be brought, the defendant 
would be taking advantage of his own wrong; 
and that if it were possible to construe this con- 
tract in any other way, it must be so construed. 
I said during the argument, and still say, and 
maintain, that all contracts are to be construed 
legally, and not to be sti^ained one way or the 
other, but to have their legal construction placed 
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unon them. Then there is the case of M'lrUosh 
V. Great Western Railway Co., 2 M. tt (r. 7J^. 
At pa^e 86 there is a sufficient statement of the 
-case as far as I find it necessaiy to mention it. 
The allegation, it will he seen, was that the en- 
gineer, acting in collusion with the directors, was 
to hold hack his certificate of payment. At 
pajje 96 we find that the Lord Chancellor says : — 

It appears to me, therefore, that this is clearly a case 
in which the plaintiff cannot obtain what be is entitled to 
at law; and that his inability to do so, has arisen from 
the acts of the defendants, or their agent; and whether 
such acts arose originally from any fraodolent motiye or 
not, I think that to ase them for the purpose of defeating 
the plaintiff's remedy would constitute a fraud which this 
•court will not permit the defendants to ayail themselTes 
-of ; and that they are, therefore, precluded, according to 
the statements in the brief, from raising the objection 
they rely upon to the plaintiff's equity : and that there is 
sufficient allegation of that which the fraud consists. 

Then there is the fase of Scott v, T)ie Corporation 
of Liverpool, 1 (Jiffard, 215 ; there the hill waa 
•dismissed because no case of fraud, misconduct, 
inca{)acity, or refusal to act, was established 
ai^inst the engineer. Mr. Justice Erie, in de- 
livering his opinion, states — 

By the contract, it appears to me that the engineer is 
interposed between the corporation and the contractors, 
and made the absolute judge of the performanee of 
the works, and that there is no right in the contractors to 
demand payment, and no liability on the corporation to 
pay throughout the eontraot, unless the condition of ob- 
taining a valuation by the engineer, and his certifieate, has 
been fulfilled. 

and Vice-Chancellor Stuart, in liis judgment^ 

states — 

It appearing that the engineer has never refusea to 
disehavge his duties according to the contract, and that he 
has done nothing to disqualify himself, but is still ready 
and willing to proceed to decide all matters between the 
plaintiffs and the corporation aooordihg to the contraet, 
there remains no ground whatever for the equitable inter- 
ference of the Court. 

Now the case the plaintiffs set up of disquulificar 
don is, as to Smith, that he was District Engineer 
when the matters of dispute arose and that dur- 
ing that time he gave directions which were un- 
reasonable and oppressive, and that he rejected 
materials and workmajiship ; as to Stanley, that he 
was guilty of gross negligence in giving directions 
in the matters set out and out of which the dis- 



pute arose, and that he is not an iiu|>artial judge. 
That there was an implied condition in the con- 
tract that whenever a dispute arose there should 
always be a Chief Engineei- not disqualified, to 
decide the dispute. If that argument is correct 
there has always been a Chief Engineer, and thei*e 
has always been a Chief Engineer, in my opinion, 
who has not been disqualified from, deciding the 
matter in dispute. I cannot find after reading 
tiiis case that the conduct alleged therein on the 
part of the Cliief Epgineers was such as to make 
it inequitable tliat tlie condition precedent sliould 
be relied upon. Again, it lias Ijeen argued if a 
claim arises it is for the Chief Engineer to d*- 
ciae it. The plaintiffs say, we have shown that 
we have a claim and we are entitled to have it 
decided by an indei>eiident engineer. I do not 
find any sufficient want of independence on the 
part on the engineers as alleged in the statement 
ol claim. On the whole I do not think that the 
plaintiffs have sliown in this statement of claim 
that Henry Charles Stanley and Jame« Thornloe 
Smith are both or either of them disqualified 
from acting as Chief Engineer under the said 
aevwal contracts for tlie purpose of determining 
the said disputes or claims, or any of them ; nor 
that the plaintiffs are entitled to have their rights 
in respect of the premises ascertained and en- 
forced in this court. I think the right way to 
dispose of this ground of the demurrer, No. 27, 
is to allow it, and as far as my judgment goes it 
is allowed. 

Pring, J. : — ^I am of the same opinion, and for 
the same reasons stated by The Acting Chief 
Justice, and I have nothing further to n<ld. 

Solicitor for plaintiffs, Thynne, 
Solicitor for defendant, Crown Solicitor, 
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THE ATTORNEY-GBNERilL V. THE SBIKE OOUNOIL OF 

TOOWONO* 

Public Hiyhwatf — Right of Way — Local Gavenwnent 

Act of 1878 (42 Vic, No. 8). 

The words ** alter in width ** in sect. 387 of the Local 
Government Act of 1878 does not give the Gooneil of a 
Municipality power to decrease the width of a road. 

This was a demurrer to the defendants* gtatemeDt 
of defence in an action by the Attomey-Grenend 
'for the Colony of (jueeusland, at and by the relsr 
tion of Thomas Finney against the Shire Council 
of Toowoiig, whereby the plaintiff claimed an 
injunction to restrain the defendants from ob- 
structing or continuing to obstruct a certain 
alleged public highway called the " River Iload " 
by erecting or permitting to remain thereon a 
certain building which was in course of construc- 
tion by the defendants. 

The plaintiff by his statement of claim alleged 
tliat from a time antecedent to the foundation of 
the Colony of Queensland and thenceforth to the 
jiresent time there had been and oi right ought 
to be a comnjou and public highway called the 
Kiver Road along the bank of the Brisbane 
River, and separating allotments 17, 18, 19, 20, 
21, 22, 23, and 24, and other allotments in the 
parish of Enoggei-a, in the county of Stanley; 
froni the Brisbane River, and over which said 
Iiighway all i»erson8 could and of ri^t were en- 
titled to pass and repajss and have asoess to the 
river, and that by the construction of the said 
building the defendants were wrongfully obstruct- 
ing the said highway and were causing injury to 
the relator and to the other inhabit«uits of the 
said Shire of Toowong. 

The defendants, as a defence to the action, re- 
lied on sect. 237 <rf the '' Local Government Act 
of 1878," whieh provides amongst other things : — 

That the Council of every municipality shall have the 
care construction and management of aU public highways 
streets roads &g. within the municipal district and may 
from time to time open new streets or roads or divert any 
street or road or alter or increase the width of any street 
or road drc. 

and they allege<l that in the exercise of the power 
conferred upon them by the said section of the 



said Act as the Shire Council of Toowong they 
altered the width of the said road and made the 
same 53 feet wide, and that the building com- 
plained of was erected between the said road so 
altered and the River. 

The plaintiff demiurred to the said defence on 
the grounds that the defendants had no power 
under the said section to diminish the width of 
the said road. 

GriffUh, Q.C., and Dickson appeared for the- 
plaintiff ; Bea! and Byrne for the defendants. 

GriffUhy Q.C., submitted that^ prima facie^ 
every one had a right to go over any part of a 
highway, and that although the Government had 
power to alter a road they oould only do so where 
it was necessary. He cited Manhall v. Ulh- 
wcUer Steam Navigation Company, L,E., 7 Q.B,^ 
166, and contended that the word " alter " in the 
said section did not give the Council power to di- 
minish the width of a road, and that the conten-^ 
tion of the defendants involved their right to 
build a row of houses all along the river bank. 

Real submitted that the question for the Court 
was the construction to be put upon the words of 
die said section. He referred to Phillips v. The 
London, Brighton, and South Coast Railwag Com- 
pany, 4 Gif., 46, and to The Queen on the Prosecu- 
tion of the Eccleeiastical Commissioners for England 
V, The Wycombe Railway Company, 8 B.SS.,259^ 
as to power given to divert a road, and he coo- 
tended that power was given to the defendants to 
alter the width by diminishing, and that the 
legislature had given them such power, expecting 
them to exercise the aam© properly, and if they 
exercised the power improperly the Government 
had, by sect. 245 of the said Act, reserved to 
themselves a right to take the road out of their 
hands, and he submitted tliat there was nothing 
in the Act to prevent the construction contended 
for. 

Griffith, Q.C., replied. 

Harding, A.C.J. : — ^This is an action by tho 
Attorney-General ex relatio Thomas Finney 
against the Shire Council of Toowong, claiming an 
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injanction to restrain the defendants from ob- 
stmcting a highway called the Biver Boad, by a 
building or otherwise obstructing the free passage 
of persons passing over and along the said high- 
way or any part thereof. The right to this relief 
is claimed under the following circumstances : — 
the plaintiff is a resident of Toowong on land 
abutting on the highway adjacent to the building, 
the defendants being the Corporation of the 
Toowong Shire Council, under the provisions of 
the Local Oovemment Act of 1878. The River 
Boad is a highway which from a time antecedent 
to the foundation of the colony up to the present 
has been and of right ought to be a common and 
public highway along the bank of the Brisbane 
Biver, separating therefrom certain allotments of 
land. Over this highway all persons could and 
of right were entitled during all times to pass 
and repass and to have access to the river at 
their free will and pleasure. The defendants 
lately erected a building for their own use on a 
part of this highway and thereby wrongfully 
obstructed the highway. By reason of the pre- 
mises it is asserted that injury has been caused 
and still is being caused to the relator, the owners 
and occupiers of lands abutting upon the said 
highway, and to every inhabitant of the Shire, 
and to every person desiring to use the road. 
To that, the plaintiff's case, the defendants answer 
by setting out portion of section 287 of the Local 
Government Act^ 1878. Why they have set out the 
enactment of an Act of Parliament I scarcely 
understand — at all events they have, and I think, 
improperly ; I do not think it has any right there 
at all. They say that the road at the place is 
within their district, and in the exercise of the 
power conferred upon them by that section they 
altered the width of the road and made the same 
58 feet wide, and that the building is erected 
between the road so altered and the river, and 
that the same does not interfere with the rights 
of the public in any way whatsoever. I do not 
think that last statement is admitted by the demur- 
rer " the same does not interfere with the rights of 
the public in any way whatsover." That is a 
question of Uw, The deniurrer only admits such 



parts as were pleaded, consequently, I do not 
think it is admitted by the demurrer. The plain- 
tiff says to that, that it is not a good defence, and 
it is bad because the defendants had no power or 
authority under the 287th section of the Local 
Government Act, or otherwise, to restrict or 
diminish the size of the highway. The case has 
been carefully argued and it entirely depends 
upon the construction of section 287. Bearing in 
mind that all the statements in the plaintiff's 
statement of daim'as pleaded were admitted for 
the purpose of the present argument, and that I 
have stated them as 1 considered them to be ad- 
mitted for the purpose of to-day, we have a 
piece of land running parellel with the river and 
which has been dedicated to the use of the public 
as a highway ; and the Brisbane River being a 
navigable river is in the same position as all high- 
ways, namely, the public have a right of passing 
backwards and forwards thereon without question 
in the direction of the road, and off and on from 
the highway wherever they can do so without 
trespassing on the property of adjoining owners. 
Consequently, we have two parellel highways — 
one the road, the other the river, and between 
these highways, no private rights existing 
and during the whole length of their run- 
ning alongside of each other a right to pass 
and repass on every spot from one to the 
other free from obstruction. Again, along the 
side of the road the public had the same rights, 
and each of the adjoining owners had a right 
from every inch of his property to leave his pro- 
perty and betake himself to the road. Now the 
consequence of the step taken by the Council is 
that the connection of the road with the river, 
forming a parellel highway and waterway has 
been severed, and the road has been left at a 
distance from the water. Consequently, if the 
Municipality had a right to do this, they have 
closed the right of passing and repassing from 
the river to the road entirely along this bank, 
whatever distance this may be. For it may be 
one inch or may be ten miles, we do not know, but 
they have closed that right, and that that right is 
a right which the public have is admitted, and 
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therefore it is an interference with the right of 
the sabjeoty and the Act which gives them the 
right so to interfere must in my opinion speak 
plainly and distinctly, and if there be two ways 
of construing the Act — one way which does and 
the other way which does not interfere with that 
right, the one allowing them to interfere will not 
be the construction adopted. It is a common law 
right, the right every man has as a native of the 
country, and to deprive him of that right the 
Legislature must speak out plainly. Therefore, 
to solve the question we must see if the Legis- 
lature has spoken out plainly. The way it has 

spoken is in section 287 : — 

The Coanoil of every maniolpality shall have the oare 
constmotion and management of all pablio highwajs 
streets roads bridges oalverts ferries wharves and jetties 
within the mnnieipal district and may from time to time 
open new streets or roads or divert any street or road or 
alter or increase the width or caase to be raised or lowered 
the groand or soil of any street or road and may for sach 
time as may be necessary for that purpose close such 
street or road or any bridge thereon. 

Now to criticise that technically the first power is 
from time to time to open new streets or roads or 
divert any street or road. Now, in order that a 
municipality may have the power of opening new 
streets or diverting streets or roads they are made 
authorities who may take lands under the Puhlic 
Works Land Resumption Act, which Act provides 
for the compulsory purchase of lands from the 
owners, and the dealing with these lands after 
they have been compulsorily purchased. So that, 
for the purpose of opening new streets or roads, 
or diverting any street or road, the municipality 
has ample power of purchasing and providing 
themselves with the soil upon which they can 
open, construct, or divert their streets or roads. 
So also to alter or increase the width of a street 
or road. They have thereby the power to acquire 
land for the purpose of widening or causing to 
be raised or lowered the ground or soil of any 
street or road. Again, it will be further seen 
that they have power to make sewers through pri- 
vate lands, and on making them they must com- 
pensate the owners either for the injury done, or 
for the passage of the sewer through the land. 
Again, if a road is to be closed provision is made 



for it, in one case, under the Crown Tjand» Aliena- 
tion Act of 1866, ss. 65, 66, there is a provision for 
dosing unnecessary roads required for access 
to lands only owned by owners adjoining the road 
and not otherwise required for public use. Notice 
of the intention to close has to be given and at 
the expiration of a certain time, the Governor in 
Council may approve of the modification, and if 
the Governor in Council approves of it, and con- 
sents to the closure of the road upon the payment 
of a price he thinks reasonable, a deed of giant 
of the soil is to be granted to the owner or owners 
of the adjoining lands. There we have one 
means of closing a road. Next, by the Streets 
Closing Act of 1861, there is power where a road 
or street within a town is not required, or cannot 
be conveniently used, the Governor in Council, 
with the advice of che Executive Council, may, after 
certain notices and certain steps have been taken, 
and after the expiration of a certain time, grant 
the land contained in such road upon payment of 
the fair value thereof, to the owner or owners of 
the adjoining land in fair proportion as may be 
agreed upon. Then you have the case provided 
for in which a street is closed temporarily. So 
that if you read this section 287 of the Local 
Oovemment Act as implying a power to open new 
streets, to divert streets, or to increase the width, 
you find every case provided for. If you go 
further than that, and construe it so as to give a 
power to decrease the width, you do not find any 
provision made as to what is to become of the 
soil of the land by which the road is diminished. 
If it is to remain as it was before, and the parties 
are to have access, ingress, and regress to the road 
it still remains a road. But if such access, ingress* 
and regress is closed, a man whose land is on the 
other side may be actually debarred from leaving 
his house without committing a trespass. Suppos- 
ing he lived on a four-sided allotment, on three of 
which sides other people's land adjoined, and the 
fourth previously facing the road was closed in, he 
could not oome out without committing a trespass. 
That is the construction we are forced to adopt if 
we do not allow this demurrer. I think that con- 
struction so far as I can see, would operate as 9t 
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great hardship^ and produce an absurd result. 
The Legislature is always to be credited by Courts 
of Justice with enacting that of two things 
which would not operate as an absurdity. I 
think, there exists no power to narrow this right. 
This is one of the cases in which the matter has 
been brought on by demurrer, which does not 
necessarily dispose of the case, so it appears to 
me, and consequently I should like to hear a few 
obflenrations as to costs ; it does not dispose of 
the whole matter, and consequently might have 
been held over until after the trial of the facts. 

Pbino, J., concurred, and after a few remarks 
from counsel on either side the demurrer was 
allowed. 

Solicitors for plaintiff, Wilson d Wilson. 

Solicitor for defendants, MacpJierson, 



FOXTON AND ANOTHEB V. THE INDOOBOOPILLY 
DIVISIONAL BOABD. 

Rates. — Divisional Boards Act of 1879 and tlie 
Divisional Boards Act Amendment Act of 1882. 

Where a portion of land having been surveyed and cut 
Qp into allotments still remains nnooeupied and unalienated 
the Diviatonal Board within whose district such land lies 
cannot treat eaoh of the allotments into which the said 
land has been divided as a separate rateable property, but 
they most treat the same as one property and rate it as 
such. 

This was a special case stated under the 62nd 

section of T/w Divisional Boards Act of 1879 

(48 Vict. No. 17). 

The appellants were the registered proprietors of 

eighty-nine subdivisions of land in the county of 

Stanley and parish of Moggill, being the whole of 

the subdivisions of sections number 1 to 7 inclu- 

6ive of portions 14 and 15 in the said parish of 

Moggill and county of Stanley with the exceptions 

of six subdivisions, namely, allotments 1, 2, 8, 14, 

15, and 16, of section 7, which were sold by 

Messieurs John Panton and Henry Buckley, the 

then owners thereof, who before the date when 

the land came into the possession of the present 

appellants lodged in the Real Property Office a 

plan of the subdivision of the said portions 14 

and 15 into the said subdivision and sections, 

but the remainder of the said land has since the 



appellants became owners thereof always been 
and still is held and occupied by them as one 
estate or property. 

2. In or about the month of April, 1888, the 
respondents caused valuations of the said several 
subdivisions to be made, and the appellants were 
assessed in the sum of three pounds (J&8) in re- 
spect of the annual value of each of the subdivi-* 
sions in paragraph 1, hereof mentioned. 

8. The appellants, thinking themselves ag- 
grieved on the ground of incorrectness in the said 
valuations, gave due notice of appeal to the 
justices sitting in the Court of Petty Sessions for 
the District of Brisbane holden at Brisbane, and 
being the nearest Court of Petty Sessions to the 
said division of Indooroopilly. 

4. On or about the thirteenth day of June, one 
thousand eight hundred and eighty three, the 
matter of the said appeals was. heard and deter- 
mined before certain of Her Majesty's Justices of 
the Peace in and for the colony of Queensland, 
being the Justices then and there present, to wit : — 
Messrs. A. B. Jones, W. G. Power, A. H. 
Adams, and the said justices reduced the said net 
annual valuation of the said land in accordance 
with the evidence produced from three pounds to 
two pounds ten shillings for each of the said sub- 
divisions. 

5. On the hearing of the said appeals the 
appellants objected to the principle upon which 
the said valuations were made on the following 
grounds, that is to say : — 

(1) That the whole of the said land was im- 
proved property. 

(2) That the whole of the said land was used 
and occupied as one estate or property and 
should therefore be valued as such. 

(8) That in the alternative each of the said 
sections 1 to 7 being a complete block of land 
should be valued as such without reference 
to the allotments or subdivisions into which 
the same had been divided. 
The justices, however, overruled the said objec- 
tions. 

6. The only evidence taken at the bearing of 
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tile said appeal was that of the appellant, Justin 
Fox Greenlaw Foxton, which was in the words or 
to the effect following, that is to say : — The land 
(meaning the land in paragraph 1, hereof men- 
tioned) is not fenced, it is a disused coal mine, 
and improved property ; it has been fenced. The 
whole property (meaning the whole of portions 
li and 15) are not worth (£150) one hundred and 
fifty pounds. It has been in the hands of John 
Cameron for several years for sale, but we have 
been unable to obtain that price for it. If the 
whole property were fenced in we could not get 
more than ten pounds a year for it. If the value 
now placed upon the property by the board is 
upheld we shall have to pay away in rates more 
than double the rent that can possibly be derived 
from it as it stands. Each allotment by itself is 
simply valueless. 

The appellants, being dissatisfied with the de- 
cision of the said justices of the peace upon the 
objection raised by the appellants as to the prin- 
ciple upon which the valuation was made, gave 
due notice of appeal. 

The questions for the opinion of the court 
were : — 

(1) Whether the justices were right in overrul- 
ing the objections raised by the appellants as to 
the principles upon which the valuation of the 
said land was made on all or any of the grounds 
in paragraph 5, hereof mentioned. 

(2) Whether the principle upon which the said 
valuation was made by the respondents was 
correct, that is to say, whether the respondents 
were right in assessing the appellants in respect 
of each of the subdivisions in paragraph 1 
hereof mentioned, and not in respect of the said 
land as a whole. 

Griffith, Q,C.f {Byrne with him) appeared for 
the appellants ; Real appeared for the respondents. 

Griffith, QJ\, referred at length to Attorney- 
General v. The Mutual Tuntine Westminster Cham 
bers Associated Limited, LM,, 1 Ex, D, 469, and 
to sect. 16 of the Divisional Boards Act Amend- 
ment Act of 1882, and contended therefrom that 
the Board's system of rating was wrong. 

Heal referred to sect. 69 of the Divisional 



Boards Act of 1879 and to the Schedules thereto, 
and also to sect. 119 of The Real Property Act of 
1876, and contended that a rateable property was 
one which had been properly divided and that 
the Board's system of rating was the correct one. 
He cited Quinn v. The Esgistrar-Oeneral^ Queens- 
land Law Reports, 1879, p. 7, to shew that Vbe 
dedication of the roads was complete. 

Habdino, A.O.J :— This case comes up before 
us by way of appeal from the decision of the 
magistrates as to the rating of certain lands in 
the Indooroopilly Division by the Indootoopilly 
Divisional Board. The appellants appear to be 
the registered proprietors of a certain piece of 
land in the division which originally consisted 
of sections I to 7, in the parish of Moggill. Of 
these pieces of land the certificates of title appear 
to have been lodged in the Beal Property Office 
together with a plan of subdivisions, and it ap- 
pears that these subdivisions consisted originally 
of ninety-six. Of these, seven have been sold* 
and these seven appear to be all in one section. 
So that as it now stands the appellants are the 
proprietors of the residue of the land less the 
portions sold. So that as each piece was sold 
there was a residue and the portion sold, conse- 
quently there were two portions, and so it would 
go on, as each piece was sold up to the time that 
the last of the 96 was sold, and when the 96 were 
sold there would be 96 portions. But until the 
96 were sold there would be just the number sold 
plus one. It is not necessary now to notice what 
would be the effect of the showing of roads upon 
the plan, whether it amounted to a dedication or 
not, all we have to decide is whether the principle 
of rating which the Board has adoped is correct 
or not. Now, the Board has said : By your de- 
positing that plan in the Real Property Office, you 
have constituted 96 separate rateable properties. 
Whereas, I hold, and I refer particularly to sees. 
48, 49, 50, and 119 of the Act, that they have left 
the property as it was, except as to the portions 
sold, that the moment one of the subdivisions 
was sold, they consisted of the same number of 
properties plus the one cut ofif, and so on till 
all were sold. Now, the Board having held 
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that there were 06 rateable properties rated each 
as of the value of £8 per year. The magistrates 
upheld the principle of that rating as to the extent 
of the number of properties rateable, although 
they diminished the amount of the rate^ with which 
we have nothing to do. Leaving the effect of 
the Rsal Property Act in constituting these dif- 
ferent properties, I go to The Divisumal Boards 
Act of 1879^ to section 59 to see what is rate- 
able property. That section provides that all 
land shall be rateable property, with certain ex- 
ceptions. There is little help to be got from that. 
I go then to the 60th and still find the words 
'< rateable property." I go on to the 66th section 
for help, and I find there that '' Every such rate 
shall be fairly transcribed in a book to be called 
the Bate-book, to be kept for that purpose, which 
may be in the form given in the Fifth Schedule or 
as near thereto as the circumstances of the case 
will permit." I go to that 5th Schedule and I 
find it a rude form, which provides, amongst 
other things, for the description of the ** surname 
of the person rated," '^ name of owner of rate- 
able property," and then " description and situa- 
tion of rateable property." In that column 
would be placed the original Government portions 
sold. The next heading was " Subdivision (where 
division is subdivided)." Going from that to 
The Divisional Boards Act of 1882 we find the 
section which has been said to raise this puzzle. 
I confess I do not see that it raises any puzzle at 
all, section 16 says, " Every rateable property,'' 
after you know what is rateable property, ^' shaU, 
for the purposes of levying rates thereupon, be 
deemed to have been assessed at an annnal value 
of not less than two pounds ten shillings." Then 
there are Schedules 8 and 5 to this Act, which each 
give, I think, as far as schedules can assist us in 
giving an Act an interpretation, the interpretation 
which I am giving to it. You find no reference 
in Schedule 8 to the property, except by the num- 
ber in the rate-book as given in Schedule 5 of the 
Act of 1870) which I have mentioned, so this 8rd 
Schedule gives no light. Then in Schedule 5 there 
is the same bhink — " Notice is hereby given that 
the sum of pounds shillings and 



pence is now due and unpaid to the Divi- 
sion of for rates in respect of allotment 
No. , section (or portion) No. , situated 
in Street," still pomting to the original 
allotment and the alienated parts — so that I think 
so far as we get assistance from the schedules, it 
goes to shew that '* rateable property" means 
separate holdings, using the term in a popular 
sense, what any man holds separately. Here, 
eaoh part sold is held by different people, and 
the part that remains is according to the number 
of the remaining owners held by them in entirety 
or separately. For the purposes of to-day it is 
sufficient to say that the principle the Board have 
adopted, namely, that on the deposit of a plan at 
the Beal Property Office dividing one allotment 
into 96 it becomes 96 different properties, is 
wrong. That is all I decide. 

Pbino, J. : — I am of the same opinion. 

Case remitted to the justices, the appeal being 
allowed with costs. 

Solicitors for appellants, Foxton S Cardew. 

Solicitor for respondents, Thynne, 



4th September, 1888. 

BUNDANBA DfVISIONAL BOARD (aPPELLAMTS) l*. 
BALLIN AND ANOTHER (RESPONDENTS). 

Divisional Boards Act of 1879 {43 Vict. No. 17) 

sect. 53. 

Under sect. 58 of the Divisional Boards Act of 1879, it 
is the daty of divisional boards to maintain their roada 
and bridges in a condition of repair sufficient to prevent 
danger to the lives and limbs of passers-by. 

This was a special case stated under section 109 
of the District Courts Act of 1867, on an appeal 
from the determination and direction of Mr. 
Deputy-Judge Mansfield, the Judge of the South- 
ern District Court, upon the trial of the action at 
Ipswich, in this colony. 

The facts and arguments appear sufiSciently 
from the judgment. 

Oriffitht Q.C.f and Power appeared for the 
appellants, and Real for the respondents. 

Harding, A.C.J. : — The question in this case 
is raised upon an action tried before Mr. Deputy 
District Court Judge Mansfield, at Ipswich, on 
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the 2lBt August, 1888. The facts sufficient to 
raise the point seem to be, that the One Mile 
Bridge near Ipswich, was in the year 1879 handed 
over to the defendants, the Divisional Board of 
that district, under whose control it was jointly 
with another divisional board. That bridge has 
apparently not been interfered with. The bridge 
and rails have been maintained in the same state 
and condition as when placed under the control 
of the Board, the structure not having been 
altered. An accident occurred to the plaintiff, in 
respect of which the plaintiffs were damaged by 
the horse falling through the fence and injuring 
the wife of the plaintiff. The jury found that 
the defendants had been guilty of negligence and 
^ave a verdict for the plaintiffs for £81 8s. At 
the trial Mr. Power applied for a nonsuit, on the 
ground that the said bridge (and especially the 
railing) was at the time when the alleged cauqe 
of action arose in the same state and condition as 
when the Board was created, and that the said 
Board had fulfilled their duty in maintaining the 
said bridge and railings in the same state and 
condition as when the same were placed under 
control of the Board by the Government of 
Queensland, without altering the structure of the 
said bridge and railings, within the meaning of sec. 
58 of the Divisional Boards Act of 1879. The learn- 
ed judge refused to nonsuit and reserved two ques- 
tions for the consideration of this court, namely : 
** (1) Should the learned judge have granted a 
nonsuit ? and (2) should he have directed the jury 
that if they were satisfied that the Board had 
maintained the bridge and railing in the same 
state and condition as when the Board was created 
and took control over the same, and if they were 
satisfied at the time the alleged cause of action 
arose that the bridge and railing were in such 
same state and condition as aforesaid, there would 
be no negligence on the part of the Board, and 
the jury should find a verdict for the defendants ?" 
Was it the duty of the Board to do nothing in 
respect of that bridge, and leave it to become 
ruinous or dangerous or otherwise ? The whole 
matter turns upon the 68rd section of the Divi- 
nonal Boardi Act of 1879, which provides that — 



The duties of every sach board shall be to oonstrnct, 
maintain, and control all public highways, roads, streets, 
bridges, ferries, wharves, wells, reservoirs, and other neces- 
sary public works within the division, and in canying out 
the objects and purposes of this Act, to expend such 
moneys as may from time to time be raised by rates. Or 
otherwise placed to the credit of the divisional fund. 

That is sufficient of the section to read and we 
have not been assisted by having our attention 
drawn to other sections of the Act. Now, a 
strong argument has been made before us, first of 
all, as to the inconvenience which would result 
from a construction of that Act which would make 
it the absolute duty of a board to maintain ac- 
tively the bridges. In answer to that it seems to 
be sufficient to quote from the judgment of the 
Privy Council, in the case of The Borough of 
Bathurst r. Macpherson, 4, App. Cases, 

There are no doubt dicta to the effect of the inconveni- 
ence that might result from the multiplicity of actions 
and increase of litigation if it were held that every indi- 
vidual aggrieved by the non-repair of a public road might 
sue either the county, or parish, or individual members 
of it ; but such inconvenience was never admitted as a 
reason why an action should not be maintainable. 

So much, then, as to the argument of inconveni- 
ence. Then there was another argument — that 
before the passing of this Act a person using a 
highway had no action against anyone for damage 
caused by non-repair, and that by the passing of 
the DiriMonal Boards Act it was not the intention 
of the Legislature to create a new remedy. That 
argument was supported by a number of cases 
which depend upon the fact that a newly consti- 
tuted body had transferred to them the position 
of some pre-existing, non-liable body. In this 
case although roads were patched and otherwise 
dealt with there existed no person whose duty it 
was to maintain them, and no action would lie 
against anybody. That being the case, no duty 
or obligation was taken over or transferred, 
therefore, it cannot be said that boards created 
by this Act had any duty, right, or obligation 
transferred to them, but on the contrary a new 
duty or obligation was created. Then why migb^ 
it not have been the intention of the Legislature 
to create a new remedy ? They created a new 
body with a new duty — and why not a new 
remedy for a breach of that duty? Now this 
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action is for Don-maiDiaining. According to my 
view, similar to that of the judges of New Sonth 
Wales in respect to the Act there, that the Act 
casts upon the board the duty to keep and main- 
tain the bridges within the boundaries of their 
division in such a condition of repair as to pre- 
vent danger to the lives and limbs of passers-by. 
We are only concerned now with bridges. If it is 
necessary that the same ruling which applies to 
bridges should apply to roads all over the colony, 
I do not know that that will interfere with the 
right construction of the Act because of the large- 
ness of the question to be dealt with. But cer- 
tainly with regard to all matters not being natural 
obstructions, or matters which interfered with the 
natural construction of the roads, I think that 
the Act casts upon the boards taking over these 
altered roads the duty of maintaining them in a 
condition of repair sufficient to prevent danger 
to the lives and limbs of passers-by ; and I think 
this section 68 using the word ** shall " as imper- 
ative imposes an obligation on the board. Whe- 
ther or not they would be indictable for non- 
repair I do not decide, but if there exists a duty 
under an Act I think an action for its breach lies. 
The case of The Borough of BathurH v. Mac^ 
pksrson has been cited and commented upon on 
both sides, and I think the decision at which 1 
have arrived is the necessary result of that case, 
and that I am following it, and that I am bound 
by it. True, it was not necessary to go so far in 
that case as I have gone, but that case went to 
the step immediately preceding the step I take in 
this decision, and I think it is foreshadowed in 
^hat case, that when the necessity for it arose, 
that would be the decision. At the end of the 
case their lordships said : — << It will be very desir- 
able, in their lordships' opinion, that the attention 
of the Legislature should be drawn to the differ- 
ence of opinion which exists as to the construction 
of the Act, with reference to the general liability 
to repair, in order that they may, if they deem it 
expedient, set the matter of their intention at 
rest for the future." The Legislature of this 
colony has used a positive word << shall " which is 
equivalent to ** must " by our Acts Shortening Act. 






If they did not mean that, it is in their power to 
alter it. Until they do that I shall hold that it 
is the dxity of divisional boards to maintain their 
roads in the state I have laid down, and the two 
questions will be answered so as to support the 
learned judge's ruling — namely, in the negative, 
and the respondents will get their costs. 

Prino, J., concurred. 

Solicitors for appellants, Foxton d Cardew, 
Brisbane and Ipswich. 

Solicitor for respondents, 0* Sullivan, Ipswich. 
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THE IfUTUAL ASSURANCE SOCIETY OF VICTORIA V. 
THE REGISTRAR-GENERAL. 

The Real Property Act of 1861 (25 Vict. No, 
14 J. — Foreign Company. — Land. 

Where a foreign corporation seeks to register a transfer 
to them of land under the Real Property Act of 1861 , it 
is the duty of the Registrar-General to re^^istrar such 
transfer, and if the parties concerned afterwards come to 
dispute it is for them to carry such dispute to courts of 
law. It is not the duty of the Registrar -General to take 
such dispute into consideration. 

This was a motion to make absolute a rule nisi 
for a writ of mandamus which had been obtained 
by the plaintiffs, on the grounds— -(1) That the 
Mutual Assurance Society of Victoria, being duly 
incorporated according to the laws of the colony 
of Victoria, and entitled to hold lands in that 
colony, were also entitled to become the registered 
proprietors of, and to hold lands in Queensland. 
(2) That the Begistrar- General was not warranted 
in refusing to register the said memorandum of 
transfer. 

Gavrick, Q.C., and Power appeared to move 
the rule absolute; and Griffith, Q.C., and Real, 
to oppose the motion. 

Harding, A.C.J., raised the preliminary ques- 
tions : ** Whether the Court ought to go into the 
matter at all, that is, whether the Begistrar- 
tieneral ought not to register, leaving it to any- 
body interested to take action in the matter after- 
wards; and whether the duty of the Begistrar- 
Qeneral was anything more than ministerial ? 

Griffith, Q.C., contended that it was, and that, 
as the registering was the preliminary step 
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towards issuiDg a title, it was the duty of the 
Begistrar-OeDeral to see that the transfer was 
only made to a competent body. 

Garrick, Q.C., said that his side were anxious 
to have the real question tried, and with that end 
in view he asked leave to amend the rule so as to 
command the Begistrar-Oeneral not only to 
register but also to make out and issue to the said 
Company a certificate of title to the said land. 

The arguments of counsel were entirely directed 
to the preliminary questions raised, and the said 
arguments and the grounds of judgment upon 
which the case was decided appear sufficiently 
from the judgment. 

Harding, A.C.J. :— Recently application was 
made to the Registrar- General by the Mutual 
Assurance Society of Victoria to register a trans- 
fer of land to the Company. At the time that 
application was made he was informed, and we 
now have evidence of the fact, that the Company 
is a corporation according to the laws of Her 
Majesty's colony of Victoria. The registration 
of that transfer was refused by the Registrar- 
General, and the following memorandum was 
given as the reason for his refusal : — ** Transfer 
is in favour of a corporation which depends for its 
existence upon the statute of another colony, and * 
the recognition of this corporation by the law of 
Queensland is not such that would enable it to 
hold an estate in land." The corporation were 
dissatisfied with this action on the part of the 
Registrar-General and applied for and obtained 
a rule nin^ returnable before this court, calling 
upon the Registrar-General to shew cause why a 
writ of mandamus should not issue commanding 
him to register that memorandum of transfer, 
upon the grounds — '' (1) That the said society, 
being duly incorporated according to the laws of 
the colony of Victoria, and entitled to hold land 
in that colony, is also entitled to become the 
registered proprietor of and to hold lands in 
Queensland; and (2) that the said Registrar- 
General was not warranted in refusing to register 
the said memorandum of transfer." That rule 
nisi has been moved absolute before us and cause 
ha9 beeQ shown, The transfer is (^mittedly Iq 



the form required by The Beai Property Act and 
the regulations made thereunder. The Act pro- 
vides a scheme for the registration of land in this 
colony, and the particular sections to whioh I 
shall refer will be, the 88id, whioh requires the 
Registrar-General to keep a register-book; the 
84th, which requires that — " Every land grant 
and certificate of title shall be deemed and taken 
to be registered under the provisions and for the 
purposes of this Act so soon as the same shall 
have been marked by the Registrar-General with 
the folio and volume appertaining to it in the 
register-book and every memorandum of transfer 
or other instrument purporting to transfer or in 
any way to effect land under the provisions of 
this Act shall be deemed to be so registered so 
soon as a memorial thereof shall have been en- 
tered in the register-book upon the folium consti- 
tuted by the existing grant or certificate of title 
of such land." And then it proceeds to give 
certain directions as to what is to be entered. 
Sections 85 provides that — " So soon as a memorial 
thereof shall have been entered in the register- 
book every instrument drawn in any of the several 
forms provided in the schedule hereto or in any 
form which for the same purpose may be author- 
ised as herein provided shall for the purposes of 
this Act be deemed and taken to be embodied in 
the register-book as part and parcel thereof and 
any such instrument when so constructively em- 
bodied shall create and impose the like obligations 
on the persons signing the same and for the like 
period of time as if the same had been sealed and 
delivered and every such instrument presented for 
registration shall be in duplicate and the Registrar- 
General upon registration thereof shall file one 
original in his office and shall deliver the .other to 
the person entitled thereto." Then section 48 — 
<< No instrument shall be effectual to pass any 
estate or interest in any lands under the provisions 
of this Act or to render such land liable as security 
for the payment of money until such instrument 
shall have been registered in accordance with the 
provisions of this Act but upon the registration of 
any such instrument the estate or interest intended 
to be thereb;jr granted or convejred shall pass " &Ct 
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TbeD the 48th, 49th, and 50th, which relate more 
particularly to transfers. Section 48 says " When 
land under the provisions of this Act is intended 
to be transferred the transferror shall execute a 
memorandum of transfer in form D of the sched- 
ule hereto and every such memorandum shall be 
attested by a witness and shall for description of 
the land intended to be transferred refer to the 
grant or certificate of title of such land or shall 
give such description as may be sufficient to iden- 
tify that particular portion of land intended to 
be transferred and shall contain an accurate 
statement of the estate or interest intended to be 
transferred and a memorandum of all mortgages 
and other encumbrances affecting the same and if 
such land be leased the name and description of 
the lessee with a memorandum of the lease/* 
Section 49, — ** If any such memorandum of trans- 
fer purports to transfer an estate in fee simple 
in the whole or any part of the land mentioned 
in any grant or certificate of title the transferror 
shall deliver up the grant or certificate of title of 
the said land and the Registrar General shall in 
such case enter on such grant or certificate of title 
a memorandum cancelling the same either wholly 
or partially according as the memorandum of 
transfer purports to transfer the whole or part 
only of the land mentioned in such grant or cer. 
tificate of title, and setting forth the particulars 
of the transfer to be effected. Then section 50, — 
"The Registrar-General upon cancelling any 
grant or certificate of title either wholly or 
partially pursuant to any such transfer shall make 
out to the purchaser or other registered transferee 
a certificate of title to the land mentioned in sych 
memorandum of transfer and every such certifi- 
cate of title shall refer to the original grant of 
such land and to the memorandum or other instru- 
ment of transfer to the purchaser or other regis- 
tered transferee thereof" &c. By the fifth sub- 
section of section 11, the Registrar- General '^ may 
enter a caveat on behalf of the Crown or on 
behalf of any person who may be absent from 
the colony or who may be under the disability of 
infancy coverture lunacy or unsoundness of mind 
to prohibit the transfer or dealing with any land 



belonging to or supposed to belong to the Grown 
or any such absentee or person under disability 
as aforesaid or on behalf of any person whose 
rights may appear to him likely to be endangered 
or compromised." So that by these sections a 
scheme appears to have been established of a 
register-book kept by the Registrar-General, in 
which all matters are registered, and when these 
matters are registered the title under the Act 
accrues. All documents have to be registered. 
All transfers have to be in certain forms, and 
being in those forms have to be certified as correct 
for registration. When these transfers are 
registered, and not before, the land is affected. 
The effect of registering these transfers is the 
same as the delivery of a deed of conveyance; 
With respect to this matter, in the case which I 
referred to before and which I endeavoured to 
induce the representatives in court of the Regis- 
trar-General to notice and criticise, but which I 
could induce neither of them to do, further than 
to confess that they were fully acquainted with 
the case — the name of the case is Boxburgh d 
Others^in the course of the argument Mr. Justice 
Lutwyche asked, — '' Can he say that this is not 
a bill of mortgage ? " The Attorney-General : 
*' That is what he does in reality, and that 
is the reason why he has refused to register it." 
Mr. Justice Lutwyche : " That would seem to 
me to be a legal question — Whether the instru- 
ment had any operation as a mortgage." That is 
the question here, and the whole judgment of the 
court was to the effect that when a legal question 
arose it was not for the Registrar-General to 
decide it. Of course, there are cases such as 
transfers in blank, or any evident hoax, where 
the Registrar- General would be wrong to place 
it on the register, but, when bond fide, I always 
thought it was the Registrar-General's duty to 
see that it was in form, and not to act as judge. 
Now, it is said that this is not a transfer because 
there must be a transferee to every transfer, and 
the person named as transferee is a corporation. 
In the last paragraph of the 8rd section — the 
interpretation clause — it is set forth that '< every 
word importing the masculine gender only shall 
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extend to a female and shall inclnde a bodi/ cor- 
porate,*' consequently this Act naturally includes 
bodies corporate. Then, when the transfer is 
registered what questions arise ? There may be 
three questions : — Can the transferee take land ; 
can he take and hold the land ; or, is he utterly 
incapacitated. These three propositions are dealt 
with by Sugden, chapter 20 : — ** This incapacity is 
of three kinds : 1st, — an absolute incapacity ; 
8ndly — an incapacity to hold, although an ability 
to purchase ; and, 3rdly — an incapacity to pur- 
chase, except sub modo/^ [His Honour here gave 
examples under each head, quoting from the 
author.] If this were a native corporation, the 
question might arise, whether that corporation 
could take, it also might arise, whether that cor- 
poration could hold — Now, it has been stated at 
the bar what a corporation is. I think a corpo- 
ration is sufficiently defined by stating that it is 
an artificial person recognised by law as having 
a certain status. Grant, on Corporations, at page 
98, says, — <'It has been laid down generally that 
a corporation aggregate has an incident power to 
purchase land and goods." Authority for this 
is to be found in every text book you take up. 
In Stephens Commentaries , vol. 1, p. 464, of the 
4th edition, we find — ** By the Common law, a 
corporation is as capable of purchasing lands as 
an individual." Now when a matter arises in 
this court we assume that our own law applies 
until it is shewn that the foreign law is different 
to that, consequently, when a corporation is shewn 
here to be a corporation according to the laws of 
the country it comes from, I take it, that we 
properly assume that it has the same power our 
corporations have, namely, that of purchasing 
land. Whether they have the power of holding 
it is another question. An alien has the power 
of purchasing land but not of holding it, and a 
very difficult question might subsequently arise, 
whether or not a corporation not being a corpo- 
ration incorporated by the laws of the colony 
where it had acquired land could hold them, and 
the consequence of its being registered. But 
until the Registrar- General registers the transfer 
th^ effect of the transfer is nil, and the question 



could not arise, and that question, in my judg- 
ment, cannot be argued between a person seeking 
the registration and the Registrar-General. He 
is not interested in the matter. But there are 
others interested in the matter if the transfer is 
void. He has in order to register that transfer 
to cancel the previous title, and then a question 
arises between the transferror, the Crown, and 
the corporation, as to in whom is the land. One 
reading of the law may be that the effect of can- 
celling the title and the transfer being void would 
be that there was no title other than the original 
title of the Crown. Another may be that the act 
of the Registrar- General is a nullity and does not 
cancel the title, and being a nullity it has never 
been cancelled at all and the title remains in the 
grantor. Another may be that the land has been 
taken by the corporation by the registration of 
the transfer, and that thereupon, they being 
unable to hold it it reverts to the Crown. All 
these points can be raised and litigated between 
the parties if the proper course is taken after 
registration, but before registration, the case is 
simply as stated by Mr. Justice Lutwyche— '* that 
would seem to be a legal question." That case 
was very lengthily argued by the present Chief 
Justice, myself, and Mr. Justice Pring, before 
Sir James Cockle and Mr. Justice Lutwyche. 
The Chief Justice, after a little bit of criticism 
of the argument as to whether a mandamus 
would lie or not, goes on to this part of the case, 
as to what would be the effect of their refusing 
the mandamus — ** he knew indeed, practically 
speaking — he did not mean to say, in the colony, 
h\}i> in other places — that all due haste was used 
in the registration of deeds, or the whole property 
might be imperilled. That being so, the court 
could not conceive that they were exercising any 
other than a salutary jurisdiction in letting the 
mandamus go. What would be the effect of their 
refusing ? Why, to place the bulk of the property 
— certainly the bulk of the property depending 
upon realty, at the absolute discretion of the 
Registrar-General. Far be it for the judges to 
desire to extend unduly the power of the courts 
of law. If it were the intention of the Legisla- 
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tare of the coloDy to transfer the decision of 
questions of realty to the Registrar-General, he 
did not know that the court would make any great 
objection. It would certainly relieve them of one 
of the most anxious and difficult class of cases 
which came before them, for no class of questions 
gave him greater trouble than those which were 
brought before him under The Real Property Act ; 
he thought he could say the same to some extent 
of his learned colleague's experience. If, there- 
fore, it became the wish of the Legislature, and 
satisfactory to the public, that the whole disposaj 
of the realty of the country should be left to 
the Legislature and the Registrar-General, they 
would cheerfully resign the consideration of alj 
such questions to them. But at present it was 
necessary for the court to discharge that duty, 
and to see if the discretion said to be vested in 
the Registrar- General, was exercised in con- 
formity with the law. It was said at first, that 

there was an absolute discretion vested in him 

• 

The court could not, however, find anything of 
that kind in the Act.*' And that applied to the 
section relating to mortgages, and I think every 
word of it would have been applied if their 
Honors were still on the bench. Mr. Justice 
Lutwyche says — *^ He had previously intimated 
that he thought the 56th clause mandatory in its 
terms. The only question, it appeared to him, 
was, whether the bill of mortgage was such a 
bill of mortgage as that described in a previous 
part of the section. First of all, it must be exe- 
cuted in form F, and must contain a statement 
of the estate and interest intended to be mort- 
gaged. It must refer to the description given in 
the grant or certificate of title of the land in 
which such estate or interest is held, or shall give 
such other description as may be necessary to 
identify such land, together with a statement of 
all mortgages, and every encumbrance affecting 
the same, and must be attested by a witness, an^ 
be registered in the order and time in which the 
same is produced to the Registrar-General for 
that purpose." Just the same provisions a3 in 
the case of a transfer. — '< That clearly appeared 
to throw upon the Registrar-General, when those 



provisions had been complied with, a ministerial 
and not a judical duty. It was for him to re- 
gister the instrument and if the parties concerned 
afterwards came to disputes, they could carry 
their quarrel to courts of law. It was not for the 
Registrar-General to take such questions into 
consideration." I think Mr. Garrick's application 
to amend the rule must be refused, and that the 
rule must be made absolute. Upon the second 
ground I find it unnecessary to express any 
opinion further than I have upon the capability of 
corporations to take and hold land. These ques- 
tions are left for subsequent decision. I have 
had to touch upon them to some extent but this 
is only a decision upon the second ground, and 
the rule must be made absolute with costs. 

Pbing, J. : — I think this rule for a mandamus 
must be made absolute on the second ground^ 
I do not wish to ofifer any opinion on the question 
which has been well argued before us as to 
whether a corporate body, incorporated by Act of 
Parliament in Victoria and not here, can hold 
lands in this colony. I expressed my opinion 
that that was not the question we were called 
upon to decide on mandamus. It appears to me 
that The Real Property Acta contain a scheme for 
the transmission of real property in this colony 
and certain officers are appointed to discharge 
the duties connected with that scheme, the prin- 
cipal one being the Registrar- General, but he 
cannot depart from the provisions of the statutes 
one iota. All he has to do is to perform his duties 
according to law. Section 11 contains five sub- 
sections which confer certain powers upon him. 
Some of these powers he may exercise judicially. 
The section referred to by Mr. Justice Lutwyche, 
the 56th, is a mandatory one, and uses the word 
** shall ", and upon reference to the 48th, 49th, 
and 60th sections referred to by The Acting Chief 
Justice we find the same word is used. The 
question whether the Registrar • General was 
bound to register certain documents, if made in 
the proper form, is exactly the same as that 
raised in the case of Iloxhurgh, and, as stated 
by the Acting Chief Justice, if he refused to 
. register a document in proper form, he would be 
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exercising judicial functions. I was much im- 
pressed with that case and it appears to me that 
the arguments used by the present Chief Justice 
are apposite to this case, and I quote them : — 
'^From the position taken by his learned friend 
it would seem that the Registrar-General entirely 
misconceived his duties under the Act. He 
claimed that the Registrar-General, instead of 
performing his almost purely ministerial functions 
under the Act of registering instruments and 
leaving their interpretation to courts of law and 
equity, had the right to constitute himself a court 
of law and equity, and to determine, before any 
such questions were raised, the rights and interests 
of the parties interested. Such a thing was 
monstrous. If that were permitted he would go 
still further and claim to know the intentions of 
the parties ; he would dictate to them the rules 
they must observe, and the circumstances they 
must provide for, and tbe modes of contract they 
should enter into, before he would register under 
the Act. It had been stated by Lord Campbell, 
in a cased reported in the 19 LJ,, Q.B,f p, 537 j 
that if a memorial were strictly in conformity 
with the Act, that a Registrar could not refuse to 
register it; and in another case a writ would 
have issued had not the Registrar promised to do 
what the writ was sought to compel him to do." 
That is the language of the present Chief Justice, 
and I cannot in better language express my 
opinion of the Registrar-General's action in the 
present case. 

Solictors for applicants, Harty Mein d Flower. 

Solicitor for Registrar-General, Crown Solicitor, 



9th October, 1883. 

SHAW AND CO. r. HOUSTON. 

The master of a vessel is not bound to accept in lieu 
(either wholly or in part) of his lien for general average 
upon goods carried by him, the bond of the consignees of 
such goods, or to accept any other security except such as 
he thinks reasonable and proper upon the statement of 
adjustment to be payable by the consignees or owners. 

This action was commenced on the 29th day of 

August, 188'^, by a writ of summons, whereby 

the plaintiffs claimed against the defendant for 



that the defendant converted to his own use and 
wrongfully deprived the plaintiffs of the use and 
possession of the plaintiffs* goods shipped by tbe 
plaintiffs in the steamship ^* Teviotdale," of which 
the defendant was master, and for £500 damages 
for their detention, and the parties afterwards 
concurred in stating the question of law arising 

therein for the opinion of the Court. The question 

for the opinion of tbe Court was ** whether the 

plaintiffs were at the commencement of the action 

entitled to the delivery of the goods.'* 

The facts of the case, the arguments of counsel, 
and the cases cited, appear sufficiently from the 
judgment. 

Power and Butledge appeared for the plaintiffs ; 
and Griffith^ Q.C, Garrick, QAJ., and Beal^ for 
the defendant. 

Habdino, A.C.J. : Neither myself, nor my 
brother Pring, think it necessary after the time 
taken by the argument, and the opportunity 
afforded us since the adjournment of the Court 
yesterday to take further time to consider our 
judgments, I consequently proceed to deliver my 
judgment in the case. The question arises upon 
a special case stated in action, in which Alfred 
Shaw & Co. are the plaintiffs, and Crawford 
Houston is the defendant. The plaintiffs are the 
owners and consignees of goods of large value, 
which goods were shipped on board the ship 
<< Teviotdale** together with other goods, as a 
general ship, of which the defendant was the 
master. The voyage was to Brisbane. During 
the voyage certain casualties occurred, which 
have now raised the question of the liability of 
the goods to generally average, which liability is 
admitted. The amount of that liability is not 
ascertained, and it appears that it is not as- 
certainable for some considerable time. Under 
these circumstances, the plaintiffs were desirou3 
of obtaining their goods, and requested delivery 
of them by the defendant, and in order to satisfy 
the defendant for what they considered to be the 
requirements of the law, to enable them to insist 
upon the delivery, at the time of their demanding 
the goods they tendered to him what has been 
termed a general average bond ; it is stated at 
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length in the special case, and is, as I have been 
informed by Mr. Power, in the common form 
recommended by Abbott on Shipphig. At the same 
time they also tendered an assignment and depo- 
sit of certain policies of insurance insuring large 
amounts. The defendant did not accept, but 
offered to deliver the goods, an offer only, defend- 
ant did not make it with a condition to the effect 
that he would deliver the goods on no other 
terms, but offered to deliver the goods upon the 
plaintiffs making a deposit of one-third of the 
value of the goods and entering into a certain 
agreement. In the case the defendant says, that 
the amount payable on the average adjustment 
will be one-third of the value of the things liable 
to contribute. The agreement tendered by the 
defendant to the plaintiffs for execution is, as I 
am informed by Mr. Griffith, a form approved of 
by the London Underwriters' Association, which 
has been in use for some time before, and since 
the year 1882, and himself offered to execute this 
agreement, which contains agreements to be per- 
formed on the master's part as well as on the 
part of the consignee or owner of the goods. It 
is unnecessary for the purposes of this case, to 
analyse the form of this agreement, probably it is 
suflSciently well known in mercantile circles^ 
The plaintiffs then state that the amount payable 
by the owners of goods when tho general average 
shall be adjusted, will not exceed one-sixth of 
the value, and the defendant having refused to 
accept their previous tender, re-tendered as before 
and in addition thereto a sum of £434, being a 
one-fifth of the estimated value of the goods of 
which they were owners or consignees, which 
money was to be held by the defendant as security 
for the payment of the average adjustment to be 
found due from them ; but the defendant still 
refused to deliver. These are the facts of the 
case, and the plaintiffs and the defendant have 
stated their contention arising thereon for the 
consideration of the Court in the 8th and 9th 
paragraphs respectively. The plaintiffs contend 
that they, as consignees, are entitled to have the 
goods delivered to them on tendering to the 
master, shipowners, or agent, their bond or agree- 



ment to pay whatever may be found on adjust- 
ment to be payable by way of general average 
in respect of goods. The defendant contends 
that he is not bound to accept in lieu (either 
wholly or in part) of his lien for general average 
upon the goods, the bond of the consignees, or to 
accept any other security except such as he thinks 
reasonable and proper, upon the statement of 
adjustment to be payable by the consignees or 
owners. Upon these two contentions the case 
submits the following questions: — Whether the 
plaintiffs were at the commencement of the action 
entitled to the delivery of the goods, if the court 
shall be of opinion in the affirmative then judg- 
ment is to be entered for the plaintiffs for 
£2202 18s., to be reduced to Is. on the delivery 
of the goods to the plaintiffs with the costs of 
suit ; if the court shall be of opinion in the nega- 
tive, then judgment is to be entered up for the 
defendant with his cost of suit. In other words 
if the court thinks the defendant's contention is 
right he gets judgment, and so if the court con- 
siders the plaintiffs' contention is a right one, 
the plaintiffs get judgment for the amount. I 
propose to consider the law and "authorities which 
have been brought before us, and I propose first 
of all to consider what are the general rights of 
the holder of goods under a lien and the owner. 
In all cases the owner on tendering satisfaction 
for the debt, or subject of the lien, has a right to 
his property, and if the creditor refuses after that 
tender to deliver the goods, he does so at his 
peril, for if the tender is sufficient in amount he 
is a wrong-doer and answerable for his misconduct. 
Nor iadeed is actual tender, strictly so called, 
necessary, if the person m whose possession the 
goods are has signified his refusal to accept the 
amount due. So that, in all ordinary cases in 
order to free goods from the lien, to discharge the 
right to detain them, a tender of sufficient satis- 
faction of the debt in respect of which they are 
detained, must be made, that is to say, a tender 
must be made of something that will pay the 
debt, that will discharge it, not of that which 
will secure it, because the creditor has already 
security by reason of his lien. If, of himself, he 
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likes to change the security which he has by his 
lien, and the right to detain the subject matter of 
the lien, his lien is gone, and the goods the sub- 
ject of the lien are discharged. That I believe 
to be the universal principle applicable to all 
liens, as far as a general rule applicable to all 
subjects can be enunciated. Now in order that 
the plaintiffs may succeed, it is necessary for them 
to establish an exception to that general rule, to 
show that it is in the option of the debtor to force 
the creditor to give up his lien for something less, 
or something greater, as he may determine, not 
as the creditor who has the security may think 
fit, but as the party liable shall think fit, and in 
order to do this various authorities have been 
quoted to us. We have the authority of the case 
of The Cargo Ex the Galam^ 33 L J. Ad. 97, and 
the observations of Lord Kingsdown, at pages 
102-4, and in that report the doctrine that the 
Master has at common law a lien on the cargo 
for general average, is laid down distinctly by 
the highest court to which this colony is subject 
and by the decisions of which this court is bound* 
That case is as late as the year 1863. Other 
authorities were quoted for the position by Mr. 
Griffith, namely, MoUoy de Jur, Mar. vol. 2, p, 8 ; 
neaus Lex. Merc. 244, and citations from the text 
books which were relied upon by the other side. 
Now the first in order of date which the plaintiffs 
cited was Abbott on Merchant Shipping, 11th ed., 
554. The subject commences at page 553, and I 
think it well to read therefrom. ** By the civil 
l^w the master of the ship was required to take 
care to have the contribution settled, and to 
receive the sums to be contributed, and pay them 
over to the losers, and might sue and be sued for 
them, or might retain the goods for the sums to 
le contributed by their proprietors. - - - - 
In this country, which has no particular forum 
established for these matters, but in which the 
practice of insurance is very general, it is usual 
for the broker who has procured the policy of 
insurance to draw up an adjustment of the aver- 
age, which is commonly paid in the first instance 
by the insurers without dispute. In case of dis- 
pute, the contribution may be recovered either by 



a suit in equity, or by an action at law, instituted 
by each individual entitled to receive, against 
each party that ought to pay, for the amount of 
his share. But a court of equity will not at the 
instance of the sufferer restrain the master from 
parting with the goods of the other merchants if 
he thinks fit to do so. And in the case of a 
general ship, where there are many consignees, 
it is usual for the master, before he delivers the 
goods, to take a bond from the different merchants 
for payment of their portions of the average 
when the same shall be adjusted.*' As an au- 
thority for this, Abbott states in a note (n) that 
it was so ** deposed by a gentleman very con- 
versant with this business in the case of Myer atid 
Otiiers V. lander Deyl, Guildhall, Sitting before 
Lord Ellenborough, Ch. J., Dec, 1803." So that 
in the whole of that paragraph you have first of 
all, the legal rights of the parties, each to sue 
each in a court of law and in equity, and a court 
of equity holding that it will not restrain by in- 
junction the action of the master in respect of 
goods, then, as a contra-distinction to that, you 
have the usual practice, that a master does under 
certain circumstances, take a bond for the pay- 
ment of the average when adjusted. Now, prob- 
ably, and it is reasonable to suppose that the 
grounds and object of this usual practice were 
the difSculties in which the parties were. They 
might sue each other at law, or in equity, but in 
the meantime the master of the ship might do 
what he liked with the goods, these were their 
remedies, probably very inadequate. The position 
was, that the master having a lien on the goodg 
could not part with them, and before the ware- 
housing clauses in T^ie MerchatU Shipping Act 
were passed, the master had to keep the ship in 
order to keep the goods, and possibly, in order to 
enforce a very small lien, he might by the delay 
be incurring a very large expense. If, before the 
passmg of these clauses, instead of keeping them 
on board, he landed them or stored them, or 
deposited them with a wharfinger, at common 
law his position was, if he had not by that act 
lost the possession of the goods on which his 
right of lien depended, at any rate, the cost of 
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storing and retaining the goods could not be recov- 
ered from the consignee, so that all the time he was 
losing money he could not recover from anyone. 
The position of the consignee was, that in all proba- 
bility he had paid for the goods when he ordered 
them, or that his draft or whatever he had given in 
payment was becoming due, and he would not be 
able to use the goods in the ordinary course of 
bis business, whereby, he not only lost the inter- 
est of his money and the actual use of those 
goods, but might be debarred from performing 
contracts he had entered into, and otherwise 
lowered in his position as a merchant or trader in 
the community by not having that stock of par- 
ticular goods. The proceedings in law and equity 
being inadequate, it was distinctly to the advan- 
tage of the master and merchant to come to some 
amicable arrangement, and we find in Abbott that 
it was usually done by taking a bond from the 
different merchants for the payment of their pro- 
portions of the average, when the loss should be 
adjusted. The moment a bond was taken the 
lien was gone. It was usual, not obligatory, on 
the master to take the bond ; if it was not obli- 
gatory, before he would give up his lien the bond 
or security given must have been to his satisfac- 
tion. Then what is the use of a custom or law 
growing up which states, that if one man gives 
another man a bond with which he is satisfied, 
his lien shall be gone. That is nothing more 
than the law applicable to all liens, and has been 
RO from time immemorial, and if nothing has 
grown up the general law of liens applies. Now 
Maclachlan was cited, page 588 of the 1st edition, 
and the same paragraph as I have read from 
Abbott, as to the usual practice, is incorporated 
in the text without any authority for it. It is 
preceded by the direct statement, that the mas- 
ter's lien on the goods for the amount of contri- 
bution is at common law, and he may detain them 
until '' it is paid,'* not until ** the usual practice'' 
is complied with, but until *^ it is paid." Maude 
and Pollock were cited to the same effect. In 
Arnould on MaHne Insurance , third edition, page 
828, — *< Primarily, the sole parties liable are 
these upon whose respective interests the contri- 



bution has been assessed, namely, the owners of 
ship, freight, and goods, with right of action over 
against the underwriter. The master, for the 
recovery of these contributions, has a right to 
retain the cargo under common law lien, or 
enforce his claim by action at common law, or 
suit in equity." Then the marginal note of the 
next paragraph is — ** Practice in case of a general 
ship," and the paragraph proceeds, — **In the 
case of a general ship and many consignees, the 
practice is for the master, before he delivers the 
goods, to take a bond from the different mer- 
chants for payment of their portions of the 
average, when the same shall be adjusted." 
Giving as authority, Mitcladdan only, as cited by 
me. Maclachlan slightly alters the phrase **it is 
usual for the master" to " the usual course," and 
Arnould varies it again to " the practice is." 
Here we have the authority of Arnould stating as 
the practice what one would expect, reading the 
statements in Abbott and Maclachlan, Then again 
there is the book usually found in the hands of 
the master, the master's handy-book — Lee*s Laws 
of Shipping, at page 854 of the 9th edition.— 
** The captain or owners have a lien over the 
goods for the average contributions, and these, 
therefore, should be adjusted and settled before 
the cargo is landed or at least delivered." — There 
is good advice in a handy form for the travelling 
master of a ship, in short, stick to the goods until 
you get your money.—** Usually the adjustment 
is made by the broker, or, the documents and 
vouchers are placed in the hands of a professional 
average adjuster to prepare an average statement, 
by which the proportions payable by the different 
parties are fixed, and those parties enter into an 
average bond for payment of the proportions so 
fixed." The next case in date to that cited in the 
note in Abbott^ was decided in 1811, Ilallett v, 
Bous field, in 18 Vesey, 191, and that is the case 
which supports the proposition that a court of 
equity will not restrain the master from parting 
with the goods of the merchant if he thinks fit. 
It is the judgment of Lord Chancellor Eldon, at 
pages 190 and 191, to which I think it desirable 
to refer, — •* This is a question of great import- 
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ance, as connected with the convenience or incon- 
venience which may be the consequence. It is 
impossible for me to say here, that parties are 
obliged to refer such claims to arbitration : neither 
will any principle justify the administration of 
law and equity according to the usage of Lloyds* 
Coffee-house. It seems to nie also, as well as I 
recollect the text law upon this subject, that in 
such case there is a lien upon the goods of each 
freighter for contribution and average in some 
sense ; that is, the master is not bound to part 
with any of the cargo until he has security from 
each for his proportion of the loss : but there is 
no authority that, on the ground that he has a 
lien to the extent of entitling him to call on every 
person to give security for the amount of their 
average when it shall be adjusted every owner of 
a part of the cargo can compel the captain to do 
so ; and it strikes me, upon the short time I have 
had to consider it, that is a length the plaintiff 
cannot reach." — And it strikes me, in this case, 
that it is a length the plaintiffs cannot reach, that 
they cannot compel the defendant to give up the 
cargo upon the mere tender of security. To pro- 
ceed with the judgment. — <' The defendant it is 
true is a trustee for others : but the nature of the 
trust is regulated by the practice ; and there is 
no instance of an action or a suit in equity to 
effectuate this lien otherwise than through the 
right of the master to take security ; that prac- 
tice ascertaining the true nature and extent of the 
lien. In the case of Shepherd v. Wright S^ww, 
Pari. Cos, 18 y though the bill was dismissed, the 
court certainly meant to maintain the jurisdiction 
by personal process to compel the other owners 
to make contribution. As there is no trace of 
authority upon it except that case, I cannot 
without further consideration represent myself as 
master of the subject ; but the strong inclination 
of my opinion is, that this lien cannot be carried 
further than I have stated. The bond that has 
been prepared is only for such average as shall 
be established by arbitration. They have no 
right to say it shall be tried in no other way.*' 
So far as that case goes, to my mind, it does not 
shew any exception to the general rule I have 



laid down, but, on the other hand, I should have 
very little difficulty from that case alone, to draw 
up a correct definition of the rights of the holder 
of goods under a lien, and his debtor, and I think 
that from that case alone that definition so drawn 
up would assimilate very closely to the definition 
I have given. The next case occurred in the year 
1824, Simonds v. White, 2 B, d C, 805. The 
general principle decided is shortly stated in the 
marginal note, — ^< A loss by general average is to 
be calculated between owner of ship and the 
owner of goods according to the law of the port 
of discharge.*' The case was decided by Ai*bott, 
C.J., who delivered the judgment of the court, 
and I am going to read from page 811. ''I be- 
lieve also that all are agreed on another point ; 
namely, that the master is not compellable to 
part with the possession of goods until the sum 
contributable in respect of them shall be either 
paid or secured to his satisfaction." Now, if the 
statement in Ahb^tt, of what was usual in 1803, 
had become so usual that it had become the com- 
mon law of the land, we have the decision of the 
Court of King's Bench deciding that at that time 
this custom, which it has been contended had 
become the common law of the land, was a custom 
to retain the goods until the sum contributable 
in respect of them had been either paid or 
gecured to the satisfaction of the master. From 
reading that case, it is perfectly clear to me that 
the lien could not be discharged by the debtor 
except he tendered sufficient money to pay the 
debt, or that the creditor was ready to acoept 
such security as he offered, that is to say, the lien 
could only be discharged by payment, or by the 
creditor doing something inconsistent with his 
lien, namely, taking another security. The next 
case is in the year 1832, Scai/e v. Tobin, 3 B. d 
AdoLf 523, and is, as to the liability of a con- 
signee receiving goods which had become liable 
to a general average contribution. Lord Tenter- 
den, Chief Justice, at page 528, lays it down that 
<Mt is true that the master has a lien on the goods 
for general average, and if he had exercised that 
right, and informed the defendant that if he took 
the goods he must pay the general average, aod 
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the defendant after such notice had taken the 
goods, there woald have been an implied, if not 
express contract on his part to pay it." A case 
which, to my mind, does not render much assist- 
ance in the determination of the present point. 
The next case in order of date is that of The 
Cargo Ex " The Galam;' 38 L.J. Ad. 97, in the 
year 1868. At page 108 I find Their Lordships 
stating — << The captain here does not say, I have 
by the maritime law a lien which the Court of 
Admiralty will enforce as it does in cases of 
bottomry and other cases not depending upon 
possession ; but he says, I am in possession of 
this cargo, and have a lien upon it, and by the 
law of England no man has a right to take it out 
of my possession till that lien is satisfied. If he 
be right in law, as it appears that he is, how can 
the Court of Admiralty do that which no other 
court in the kingdom could do— destroy a right 
which exists by law." And yet in this action by 
the plaintiffs it is desired to take the goods out 
of the possession of the master, without satisfying 
the lien, as he has refused to accept the security 
o^ered. At page 104, Their Lordships further 
say — *' neither in these cases nor in any other can 
we find any decision or dictum that when a clear 
legal right of lien is proved in the Court of Ad- 
miralty to exist, that Court can dispose of the 
property without regarding it, and thus, in effect, 
decide against it.*' Now the law as stated in one 
of the last text writers, Lowndes ofi the Law of 
General Average, 8rd edition, chapter XI, is laid 
down in conformity, I think, with the law as I 
have deduced it from these authorities. In 
speaking of the machinery which exists in this 
coantry for enforcing claims for general average 
he considers the remedies given at common law' 
and states that under ordinary circumstances the 
proper tribunal for determining claims of general 
average is a court of common law. He starts 
with the proposition that ^' The shipowner has at 
common law, f\ lien on the cargo while in his 
possession, or in that of his servants as a carrier, 
not only for freight, but also for the cargo's share 
of general average. This right of lien would 
entitle the shipowner to insist on payment of the 



general average by the consignees before delivery 
of their goods, were he at that point of time in a 
position to state the amount of his claim. This, 
however, is seldom or never the case, since the 
amount of contribution depends upon the value 
of the goods, which usually cannot be ascertained 
until they have been landed, and their condition 
examined. Practically, therefore, this right of 
lien can only be used as a means for enforcing 
the giving of satisfactory security or other equi- 
valents for a payment before delivery." Satisfac- 
tory security I Satisfactory to whom ? Why to 
the person using the lien as a means of enforcing 
the giving of it, in other words, in this case the 
master. The author continues — <* The terms 
usually required as the conditions of delivery are, 
that the consignees shall either sign an agreement 
to pay their shares of the general average, 
according to the adjustment of a person named, 
or that they shall pay by way of deposit a sum 
sufficient to cover the amount of their liability 
when ascertained." Then the writer goes on to 
say — '' Against the abuse of the power thus given 
to the shipowner, the English common law pro- 
vides the following safeguards." What is the 
power the shipowner has got which he could 
abuse ? The power of forcing the consignee to 
accept his qominee as adjuster, of forcing the 
consignee to consent to the insertion of a clause 
in the agreement that the right of general contri- 
bution had accrued, and any other admission he 
might choose to insist upon ; a refusal to consider 
any security as satisfactory. 'These are abuses 
which the common law has provided against. 
The writer says — << In the first place, the consignee 
of goods can always obtain a right to the delivery 
of his goods, and consequently a right of action 
for damages, if they are not delivered, by tender- 
ing to the shipowner or captain a sum sufficient 
to meet his rightful demand. The duty of deter- 
mining the amount to be tendered is thus prac. 
tically cast upon the consignee; unless indeed 
the shipowner or master shall have made his 
demand for a deposit in such a manner as to 
imply a resolution on his part to take no smalleif 
sum ; which conduct on his part it seems, may 
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amount to the waiver of a tender, and excuse the 
consignee for not making it.*' Exactly, in differ- 
ent language, a definition of debtor and lienee or 
creditor that I started with, l^he law thus stands, 
and its being so found by me to exist, there 
remains the case decided by Mr. Justice Lush, in 
1879--the case of CrooH v. Allen, 5 Q,B.D., 38, 
and if that case does not override that law, or 
place an. interpretation upon the authorities differ- 
ent to ttiat which I have placed upon them, the 
law still remains as it was before. The action 
was in the nature of negligence against the cap- 
tain for not taking the proper steps to put the 
machinery in motion to ascertain the general 
average contribution. He also allowed the goods 
to pass out of his possession, and had not taken 
any security either by bond in the form suggested 
by. Mr. Power or Mr. Griffith, or any other 
security. Mr. Justice Lush, having decided that 
he was guilty of this negligence, at page 41, goes 
on — '* The next question is whether a shipowner 
is boupd to exercise the power he is invested with 
when a general average loss has arisen, and to 
afford the means in bis power for adjusting the 
average claims and liabilities and secure their 
payment to the parties entitled. It seems strange 
that such a point has not been formally decided 
in this country. It has been decided in America 
in favor of the shipper. I am not aware that it 
has ever been judicially questioned here, and I 
can only account for the absence of direct author- 
ity by supposing that the universal practice has 
been accepted as proof of the obligation. It is 
clear that the shipowner has a lien for general 
average on the whole of the cargo liable to con- 
tribution, and can require, before he parts with 
it, security for its due payment. In early times, 
the master, when he had jettisoned part of the 
cargo to save the whole adventure, took and 
rendered contribution in kind." In other words, 
took nothing but the actual compensation, and 
did not allow the goods to go until he had taken 
the money value of the goods. << The ordinary 
course now is, and has been for a very long time, 
for the shipowner loo require before he delivers 
the car^o, an average bond or agroeuieut for the 



payment of what shall be found due from each 
shipper for his proportion of the loss. He is the 
only person who has the power to require this 
security." What is the meaning of *' the power 
to require this security *' ? It must mean that he 
is the only person who has power to define what 
the security shall be ; the person having power 
to require must have the power to define. Then 
proceeding again, he takes up the other two 
matters of negligence in these words — <' The right 
to detain for average contribution is derived from 
the Civil Law, which also imposes on the master 
of the ship the duty of having the contribution 
settled, and of collecting the amount, and the 
usage has always been substantially in accordance 
with this law, and has become part of the common 
law of the land/' So that in these few lines you 
have the things he has to do contrasted in two 
groups. The one, the having the . contribution 
settled and collecting the amount, the other, the 
obtaining the security before delivering the 
cargo. As to the one, he says, it has become 
part of the common law of the land ; as to the 
other, he speaks of it as the ordinary course. 
Now, if both these groups had belonged to the 
common law. His Lordship would not have found 
it necessary to separate them and point out the 
distinction between them. In the next paragraph, 
he goes on — *- 1 am of opinion, first, that the bill 
of lading does not exempt the shipowner from 
contribution to a general average loss, and 
secondly, that he is liable to this action for not 
having taken the necessary steps for procuring an 
adjustment of the general average and securing 
its payment. That is all which I am required to 
decide, and my judgment will therefore be entered 
for the plaintiff with costs." In that case I find 
nothing conflicting with the views of the authori- 
ties which I have extracted ; on the contrary, I 
think that case strengthens it, and lays it down 
that the master is the only person who has the 
right to require the security, and, as I have said, 
the right io define the security. These are the 
authorities from the English tribunals which have 
been quoted before us, and which I have thought 
it desirable iQ ^ c^se pf the present kind to review 
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at length. There has been quoted to us a case 
decided in the Supreme Court of Victoria, at 
Melbourne, a court for which, and for whose 
jadgments, I may say, I have always entertained, 
and do entertain at the present moment, the 
highest respect. The report of the case produced 
before us is not in an authorised shape ; it is cited 
as M*Lean i\ Liverpool Protection Assurance^ Mel- 
bourne, 27th June, 1888. Australanan Insurance 
and Banking Record, July 12th, 1888, page 271. 
It contains what purports to be a report of the 
judgment of the Supreme Court. The Argus 
newspaper has been produced for the statement 
of the case and the arguments only, and therein, 
Mr. Justice Williams is reported to have stated 
daring the argument, that, as he understood the 
law, it was this, that the shipowner had a lien, 
and was entitled to demand cash before the goods 
were delivered, and if he could not state the 
amount within a reasonable time he was entitled 
to reasonable security ; which is the exact defini- 
tion of the law as I have found from the cases. 
He is entitled to reasonable security, not that he 
can be forced to take a reasonable security. In 
this newspaper account of the case are contained 
the arguments which do not seem to be recognised 
in the judgment, and the judgment does not agree 
with the dictum of Mr. Justice Williams already 
mentioned. If the point decided was the same 
as in this case, I am compelled, reluctantly and 
with regret, to differ from it, as I have to do. It 
remains for me only to say that the contention of 
the defendant hs^ succeeded, and that judgment 
must be entered up for him. 

Prino, J. Concurred. 

Solicitors for plaintiffs : Wilson d Wilson, 

Solicitors for defendant : Hart, Mein d Flotcer. 

Sitting without a Jury. 

February 16th, 1884 i 

Harding, A.C.J. | 

OREIO V, SOUTH NEW ZEALAND GOLD MINING CO. AND 

OTHERS. 

Companies Act of 1863 — Forfeiture — Delay in pros- 
ecuting action — Equitable relief. 



A continual olalm ¥rithout any active steps in support 
of it will not keep alive a right whioh would otherwise be 
barred by laches. 

This was an action for the recovery of 600 shares 
in the defendant Company or damages for an 
alleged wrongful forfeiture thereof. The plaintiff 
was an original proprietor of 1500, but subse- 
quently, of 600 only. On 17th September, 1880, 
plaintiff was a registered shareholder, before 
which time calls were paid irregularly. In Sep- 
tember, 1879, plaintiff paid up all arrears. In 

1880, plaintiff paid calls regularly till August, 
when a call of one penny per share was made. 
In August, plaintiff left the colony and went to 
New South Wales, and remained away till April, 

1881, On the 17th August, a call was made, to 
be payable on the 6th September, which the 
plaintiff did not pay. On the 17th September, 
another call was made, due on 4th October. 
Notices were sent in respect of both calls. On 
1st October, 1880, at a director's meeting, a resolu- 
tion was passed forfeiting the shares and directing 
shares to be sold under Articles of Association 
17 and 18. The shares were offered for sale an^ 
bought in by the Company, who credited plaintiff 
with £5, the amount of the two calls, on the 9th 
October. In April, 1881, plaintiff returned to 
Qympie and became aware of these facts. He 
consulted a solicitor, but owing to want of funds 
no proceedings were then taken. In September, 

1882, the plaintiff, through a letter written by 
his solicitor, applied to be reinstated as a share- 
holder, and offered to pay all back calls. No 
answer was received, and on the 26th September, 
1882, the writ in this action was issued. 

The facts as to the forfeiture in this case and 
the case of BuUen v. South New Zealand Co,, 
Limited, before the Chief Justice, reported ante 
72, are identical. The Chief Justice on those 
facts held that a forfeiture had taken place. 

Chubb, Q.C, (Power with him) for the plaintiff, 
contended that, as to the call due in August, 
Rule 17 of the Articles of Association gave 14 
4ays from the 6th September to pay it, i.e., to the 
20th September, and a further period of 21 days 
before the sale by auction could take place, i.e,, 
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12ih October, with the right of redemption up to 
one hoar of the time of sale, whereas the shares 
were sold on the 9th October, and plaintifiTs name 
was removed from the register. That the fact of 
making the call of the 17th September was a 
waiver of the forfeiture, if any, in respect of the 
August call. He referred to the case of Bullen 
V. South New Zealand Gold Mining Co.] Q. L. J/. 
Reports, 1882, p. 72, Wilmot v. Barber, 15 Ch.D. 
96, 105. He further contended that the delay 
was caused by the want of means of the plaintiff. 
As to damages he submitted that there was 
fraudulent conduct on the part of the directors in 
dealing with the shares, and the plaintiff was 
entitled to substantial damages. 

Griffith^ Q.C. (Sfieridan with him) for the de- 
fendants, contended that there was a deliberate 
lying by on the part of the plaintiff for 28 
months, and that be was barred from equitable 
relief. Further, that the plaintiff acquiesced in 
the forfeiture. As to the damages, plaintiff could 
only recover nominal, the shares being worth 
nothing at the time of the forfeiture, and of no 
value at the time of the trial. 

Harding, A.C.J.f referred to the following 
cases : — Lehmann v. Mc Arthur, L.R,, 3 Ch. App., 
496 ; Re Estates Investment Co,, AshUy^s Case, L.R, 
9 Eq,, 263 ; Heymann v. European Central Uy. Co., 
L.R; 7 Eq., 154 ; Deloraine v. Broume, 4 Brown's 
C.C., 628. 

Hardino, A.C.J. : — This is an action in which 
William Oreig sues the South New Zealand Gold 
Mining Co. Limited, and certain other defend- 
ants, the present shareholders in that Company. 
The relief claimed is, what would before the 
recent alterations in the procedure have ne- 
cessitated proceedings both in equity and law. 
In the present case they are stated in the 
alternative. Both proceed on the same breach 
by the defendant Company, namely, the wrong- 
ful alleged forfeiture of certain shares. The 
equitable relief sought is, a declaration that 
the forfeiture and subsequent sale of the for- 
feited shares should be declared void, and that 
either by transfers or otherwis') the plaintiff 



should be reinstated as a shareholder, in short, 
the result of the equitable relief claimed is to 
replace the plaintiff in his position as a share- 
holder and to give him all the benefits which he 
would have derived had he continued a share- 
holder from the time of the alleged forfeiture. 
The relief which would have been obtained at 
law is damages for the wrongful act of forfeiture. 
The relief, so far as it depends upon the for- 
feiture, would have been supported by the same 
facts in both modes of procedure. In order that 
the plaintiff should succeed he must prove a 
forfeiture and that wrongful. I think the plaintiff 
has proved a forfeiture and that wrongful, conse- 
quently I think that the defendants have infringed 
the plaintiff's right thereby, and are liable to an 
action at law for damages. The same facts would 
entitle the plaintiff to equitable relief had he come 
into the court expeditiously, but this application for 
equitable relief is met by the defence of delay, 
which has always been held to be a defence to appli- 
cations to this court in equity. The maxim being 
'< Vigilantibus nan dormientibus aquitas suhvenit.** 
Lord Camden states in the case of Stnith v. Clay, 
which will be found reported in a note to the case 
oi Deloraine V. Browne, 3 Brow7i*s C.C., 638, that **a 
court of equity which is never active in relief 
against conscience, or public convenience, has 
always refused its aid to stale demands, where 
the party has slept upon his right and acquiesced 
for a great length of time. Nothing can call 
forth this court into activity, but conscience, good 
faith, and reasonable diligence ; where these are 
wanting the court is passive, and does nothing. 
Laches and neglect are always discountenanced 
and therefore from the beginning of this jurisdic- 
tion there was always a limitation to suits in 
this court." In this case the defendants claim 
the benefit of that doctrine. The plaintiff says 
enough time has not elapsed. There are cases io 
which much less time than the time which has 
elapsed in this case has been held sufficient. In 
In re Estates Investment Co., AsJdey's Case, L.R. 9 
Eq, 263, sixteen months was held too long a 
delay by a shareholder seeking to be relieved 
from his shares on the ground of misrepresenta- 
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tion in the prospeotos of the Company. In the 
case of Heymann v, European Central Bailway Co., 
L.K 7 Eq. 164, three months after the discovery 
of the misrepresentation was held to bar the 
right to relief by a shareholder in respeot of 
shares on the ground of misrepresentation. It 
has been urged that the plaintiff did not sue be- 
fore by reason of want of means. Outside the 
matrimonial jurisdiction I am not aware that such 
an excuse has ever been allowed. If it were 
allowed every man however rich might say I had 
not the means to institute the suit, for it might be 
entirely for a man to consider whether he had or 
bad not the means. It is further said that the 
Company knew of the plaintiffs claim, and that 
kept it alive. I do not think that is prove.d by 
the evidence, but were it proved the doctrine of 
the case of Lekinann v. Mc Arthur, L.K 3 Ch. 
App. 496, would cover it. It was there held that 
a continual claim without any active steps in sup- 
port of it'will not keep alive a right which would 
otherwise be barred by laches. That is also recog- 
nised in the older causes which are to be found 
collected in the second volume of Lindley, page 902 
and following pages. It remains therefore for me 
on the facts to decide whether or not the plaintiff 
is barred by his conduct and delay in respect of 
the equitable relief sought. The wrongful act of 
forfeiting the plaintiff's shares which on the forfei- 
ture were registered in the name of the Company 
was complete on the 1st October, 1880, on which 
day at a directors' meeting a resolution was passed 
forfeiting the shares. At this time the plaintiff was 
absent from the colony in New South Wales, he 
had left in August of that year. His calls at 
that time were paid and he was a director of the 
Company, and had on the 24th July, 1880, that 
is to say, a fortnight or three weeks preceding, 
been present at a directors' meeting held on that 
day, on which day at the meeting at which he 
was present a resolution was passed that '^ all 
owing more than one call be noticed that if the 
calls with interest be not paid at once their shares 
will be forfeited and they will be summoned." 
Showing to my mind that at that time the Com- 
pany were assuming activity with regard to the 



calls and the forfeiting of shares. The plaintiff did 
not when he left inform the Company that he 
was leaving, nor did he resign his directorship, but 
he casually in the street, at a spot where mining 
business was constantly transacted in Gympie, in- 
formed Mr. Ferguson, at that time the chairman of 
the directors of the Company, ** that in the sink- 
ing of the shaft he had seen notiiing to justify 
him in going on with the claim. He said he 
afterwards drove 44 feet and he saw the two . 
leaders were very poor, and the Company was 
very poor, and he thought that he would throw 
up or dispose of his interest." After that time 
till he left he never saw the chairman He also 
saw very shortly before he left one Stephen Owens, 
to whom he said that *' he had very little hopes of 
the mine turning out anything. He sunk 110 feet 
and drove 45 feet at 24/6 a foot. They'd cut two 
leaders with nothing in them, no gold in them. 
He put in for the next contract after that, he did 
not get it and he discontinued." He told Owens 
he had a notion of going to New South Wales and 
abandoning it. Owens says both the plaintiff and 
his brother asked him to go with them. That, so 
far as he stated by word of mouth, was his ex- 
pressed intention, which amounts, to my mind, at 
that time at all events, to stating that he did not 
care what became of his interest in the Company. 
At this time the shares were absolutely valueless, 
they fetched nothing, and in the December fol- 
lowing they were of so little value that one thou- 
sand were sold at one shilling each. Now the 
plaintiff at this time had left the colony with 
borrowed money, and left for the maintenance of 
his wife encumbered property and borrowed 
money. So far as I can interpret the evidence, 
I interpret it that he was a man at that time 
throwing up all he had in Gympie and going 
forth to seek a new outlet and commence de novo. 
He remained in New South Wales till April, 
1881. During this time the property improves 
in value, the shares become saleable, and divi- 
dends are either paid then or shortly after his 
. return, and such a state of things continues for 
some time after his return. It is proved that the 
shares, during the time between his leaving and 
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the time of his commencing the action in Sep- 
tember, 1882^ rose as high as 85/- or 40/- each, 
and dividends were paid, consequently between 
tiiese times a great stake arose to sue for, and if 
he succeeds in the equitable relief he would gain 
the whole of that stake. He returned to Gympie 
in 1881, he communicates with his solicitor, and 
althoiigh the advice he was given is not before 
us, yet we know it induced him to endeavour to 
bbtain money to commence proceedings, and that 
he had an object in getting that money. Not- 
withstanding he had made up his mind at that 
time to commence proceedings he did not do what 
in good conscience and good faith he ought to 
have done, tell the Company he was only waiting 
to attack them until he got the money, but he 
kept that to himself and lay by, and never in any 
way communicated with the Company until a few 
days before his writ was issued, namely, 14th 
September, 1882, when he made a claim through 
a letter written to the Company by his solicitor, 
Mr. Power, to which no answer was received, and 
the writ was issued twelve days afterwards. It 
has been said and proved, that when he left Gympie 
his shares were under a charge to a Mr. Bruin, 
and that during his absence, but after the for- 
feiture and dealing with the shares by distribu- 
tion amongst the shareholders of the Company, 
Bruin on his own behalf made an informal tender of 
all back calls. The plaintiff says that he is entitled 
to be allowed as though Bruin had done that as 
his agent. This was about the end of December, 
1880. If that amounts to an act done by Bruin 
of which the plaintiff is to have the benefit it 
amounts to a claim made in 1880 but in no way 
substantiated until the writ wag issued in Sep- 
tember, 1882, which prolongs the delay in taking 
proceedings, that is to say, from December, 1880, 
to September, 1882, is twenty-one months delay 
if Bruin is to be accounted the plaintiff's agent, 
if not, the delay commences from April, because 
it was in April, 1881, that the plaintiff himself 
says that he knew of the wrong which had been 
done to him, which would give eighteen months, 
shortening the delay by three months. That is 
how the case stands. Taking the worst view 



against theplaintiff a delay of twenty-one months, 
and taking the most favourable view a delay of 
eighteen months. During which time the shares 
became very valuable, and a great prise aroee to 
be litigated for. This court does not allow a man 
to lie by so that after an event has happened he 
may sue or not sue as he thinks fit. Probably if 
these shares from the time he left until the issue 
of the writ had not improved in value this action 
would not have been brought. At the time he 
left the shares were worth nothing, and if a prize 
had not arisen in the meantime I think we should 
have heard nothing of this suit. I think the plain- 
tiff has absolutely failed in his application for equit- 
able relief, as I say, at law, he has a right to 
damages for the wrong done him. Taking it at 
either end the shares are on the evidence shown 
to be worth nothing, therefore his damages are 
nominal, namely, one shilling. My formal judg- 
ment consequently is : let the action, so far as it 
seeks equitable relief stands dismissed; judgment 
for the plaintiff for the nominal damage of Is. ; 
and let the plaintiff pay the costs of the action. 

Solicitor for plaintiff, Chambern^ agent for Power ^ 
Gympie. 

Solicitor for defendants, WiUon d WiUon, 
agents for Tozer, Gympie. 



Habding, A.C.J. 



4th March, 1884. 



POWER V. MCBIUDE. 

Distress Replevin and Ejectment Act of 1867 — (31 
Vict. No. 16) ss. 6, 7, S, d 11—StatuU of 
Limitatiotis, 

Power appeared for the plaintiff, Real and Prior 
for the defendant. 

The facts sufficiently appear from the judg- 
ment. 

Habdino, A.G.J. : — The action is one brought 
by John Joseph Power against William Martin 
McBride, claiming partition of a certain piece of 
land situated in Boundary street. South Brisbane, 
also on account of rents said to have been re- 
ceived by the defendant in respect of that land 
or some part thereof. The plaintiff lays his title 
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to the land sought to be partitioned, as follows : 
He alleges that the piece of land was granted by 
the Crown in 1845 to one Cross, who, in 1846> 
conveyed it to James Graham and Bernard 
McCann as joint tenants, and that, in 1847, the 
joint tenancy was severed by James Graham con- 
veying his undivided share to Michael Power, 
who died in the year 1869, and left the present 
plaintiff his heir-at-law, and that the legal estate 
in the property has since that time by divers 
assignments in the law passed out of and repassed 
to the plaintiff, and that as shown by the docu- 
mentary evidence the title should now be in the 
heir, the plaintiff. Assuming these events show 
a good documentary title to the plaintiff to an 
undivided share in the land, the plaintiff is met 
by the defendant's defence, which is, assuming a 
good documentary title to the plaintiff, yet he is 
barred by the Statute of Limitations and has no 
right to the land. He relies upon the sixth, 
seventh, eight, and eleventh sections of the 
Distress, Replsnn and Ejectment Act, the first of 
which, the sixth, enacts as follows, that '< No per- 
son shall make an entry or distress or bring an 
action to recover any land or rent but within 
twenty years next after the time at which the 
right to make such entry or distress or to bring 
such action shall have first accrued to some person 
through whom he claims or if such right shall 
not have accrued to any person through whom he 
claims then within twenty years next after the 
time at which the right to make such entry or 
distress or to bring such action shall have first 
acemed to the person making or bringing the 
same." Then the part of the eleventh section 
which applies to this case as to when the right of 
entry first accrued is that opposite the marginal 
note " on alienation " which reads as follows : — 
*' And when the person claiming such land or 
rent shall claim in respect of an estate or interest 
in possession granted appointed or otherwise 
assured by any instrument (other than a will) to 
him or some person through whom he claims by 
a person being in respect of the same estate or 
interest in the possession or receipts of the profits 
of the laud or in the receipt of the rent and no 



person entitled under such instrument shall have 
been in such possession or receipt then such right 
shall be deemed to have first accrued at the time 
at which the person claiming as aforesaid or the 
person through whom he claims became entitled 
to such possession or receipt by virtue of such 
instrument." So that the right of the plaintiff 
or those through whom he claims first accrued on 
the execution of the conveyance from James 
Graham to Michael Power in 1847. It has been 
shown on the evidence that from that time to the 
present neither Michael Power, the plaintiff, nor 
the person through whom he claims, have been 
in possession, consequently, during the whole 
time since their right of entry accrued they have 
been out of possession, and the right. of entrj 
accrued, to my mind, on the execution pf the 
deed in 1847. On one occasion it appears the 
present plaintiff visited the land and made cer- 
tain claims and statements with respect to it, but 
was driven off the land by the present defendant 
after the production of a revolver, so that the 
possession so far as it has been attacked by the 
present plaintiff has also been insisted upon and 
the plaintiff's rights denied by the defendant. 
The maxim Vigilantibus non domiientibus leges 
subveniunt applies to the plaintiff's case. He has 
not been vigilant, he and those through whom he 
claims have laid quiet since 1847, thirty-six years. 
On the other hand it has been said that the 
defendant's evidence is not so consistent that it 
should be received. The answer to that is, if the 
plaintiff had been more vigilant circumstances 
would not have so fallen out as to have left the 
matter so long to the defendant's memory. Now 
as to the defendant, he says, the plaintiff has 
been out of possession, I or someone else have 
been in possession for twenty years, consequently 
the plaintiff is not the person to claim a partition 
from me. Defendant says his right to this pro- 
perty stands thus, when that conveyance severing 
the joint tenancy was made by James Gmham to 
Michael Power, MoCann resided on the land ; that 
notwithstanding that McCann still continued to 
reside upon the land ; that at some time about 
this time James Graham was married to Sarah, 
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the daughter of McCann, and that McCann still 
continued to live upon the land and Graham and 
his wife resided there also; that he had pos- 
session not only of his half but of the whole 
of the land ; that James Graham died in 1849, 
leaving M'Cann still alive. McCann died in 
1858, leaving Sarah Graham alive and a son 
of hers by James Graham (James Edward 
Graham). These people died without wills. 
That after Sarah Graham died, her mother, the 
wife of McCann, continued to reside upon the 
property and resided there till the present defend- 
ant came into residence thereon, Mrs. McCann 
having during that time married a man called 
Williams. In January, 1861, the defendant 
came into possession clearly with the consent of 
Mrs. Williams. Mrs. Williams was then the 
only person related to the young James Edward 
Graham left, and if the possession descended 
through his mother, Sarah Graham, Mrs. Wil- 
liams continued that possession on behalf of the 
child as heir, and when she gave it up to the 
present defendant she gave it up on behalf of the 
heir. There is nothing to show that her posses- 
sion was adverse to the interests of the heir, it 
was the possession one would naturally expect to 
find, a child brought up by a grandmother using 
the property for the maintenance of the child. 
Then, in 1861, the defendant was let in possession 
by the grandmother and immediately after, 
within three or four months, she recognises the 
title of her grandson and a new lease of the 
premises is entered into for five years for the 
price of £75, which is paid and the old document 
is torn up, and this was entered upon recognising 
the child as the owner in possession. This goes 
on till the child requires money, when the defend- 
ant says he bought the possession for ever from 
the child and gave £800 and upwards therefor. 
Either the property passed from the child to the 
defendant and he is the rightful owner of it, or it 
did not, but he from that time occupied it with 
the consent of the child, and I think the child 
having come of age and sanctioned it, he must be 
taken to have occupied it as his agent or owner, 
but if be did not it still remains in the child, not 



in the plaintiff. However it works out, the 
plaintiff is not shown to be the man to sue the 
defendant for a partition. Either the defendant 
has been in possession over twenty years or the 
heir has been, and that being the case, I think, 
putting aside the bye questions which have been 
raised in the case, the plaintiff cannot succeed. 

Action dismissed with costs, 

Solicitors for plaintiff, Buntan d Little. 

Solicitor for defendant, Norris, 



ROMA CIRCUIT COURT. 



Harding, A.C.J. 



12th February, 1884. 



REOINA ?\ PARKEB 

Ddirery of GaoL 

Parker's name appeared on the gaol calendar 
as standing committed for trial for attempted 
suicide. Pover^ prosecuting for the Attorney- 
General, stated that his name was on the calendar 
by mistake, that he had been committed to the 
District Court. His Honor directed the warrant 
of committal to be produced. The gaoler pro- 
duced it, stating there was no mistake, the warrant 
committed the prisoner to Roma goal till he 
was delivered in due course of law. It was 
endorsed in the margin in different ink from the 
body '* for trial at the sittings of the next South- 
ern District Court at Roma 1884. Jambs Raftbn, 
A.C.P.S.*' James Raften, whose name appeared 
in the body of the warrant, is a constable. 
There was no other warrant against him, Mr. 
Power presented no information, and His Honor 
discharged the prisoner. 
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Jan. 16th, 1879. 

RE MARGARET HUDSON. 

Committee of Lunatic — Insolvem-y of Committee — 

Improper dealiwj with property of Lunatic , 
The committee of a lunatic is liable to be discharged 
from his office (1) if be becomes insolvent, or (2) if, in 
making an application to the Court concerning the estate 
of the lunatic, he omit to disclose a material fact, or (3) if, 
in any dealing with the estate of the lunatic for which the 
authority of the Court is necessary, he act without such 
authority. 

LuTWTCHB, A.C.J. : — An order nisi was granted 
on the 14th December last, ordering that Alexan- 
der Brown Pritchard, as committee of the estate 
of Margaret Hudson, be restrained from dealing 
with certain property in Warwick until January 
3rd, 1879, and calling upon him to show cause 
why he should not be removed from the office of 
committee of the estate of the above-named 
lunatic.. In moving the order absolute, the prin- 
cipal ground urged was that Pritchard was an 
uncertificated insolvent, a fact which it was 

• 

alleged, and alleged correctly, was not brought 
before the court when he was appointed com- 
mittee of the lunatic's estate. Some stress was 
also laid on the action of the committee in having 
advertised for sale by auction a piece of land con- 
taining ten acres, being allotments 1 and 2 of 
section No. 36, in the town of Warwick, part of 
the estate of the lunatic, without the authority of 
th^ coHrt. It will be convenient to deal with this 



point first. On the twelfth of November last the 
committee of the estate, on his own personal ap- 
plication, supported by an affidavit, made by him- 
self, and as I collect from the papers drawn up 
without professional assistance, obtained an order 
from the court to complete and carry out a con- 
tract of sale of the two allotments already men- 
tioned to one John S. Crate, for the sum of £100 ; 
the grounds for the application being that he was 
desirous of carrying out such sale for the purpose 
of raising funds for liquidating the claims of cer- 
tain creditors of the lunatic, and to provide for 
incidental expenses incurred in connection with 
his office of committee. In this affidavit nothing 
was said about the quantity of the lunatic's estate 
in the land, and as the contract was stated in 
Pritchard's affidavit to have been made with 
Crate for the absolute sale of the land the infer- 
ence drawn by the court was that the committee 
was in a position to dispose of an estate in fee- 
simple if the court should so direct. But it ap- 
pears upon an examination of a deed of convey- 
ance executed on the 4th of July, 1864, and made 
between Frederick Hudson of the first part, 
Margaret Hudson, wife of Frederick Hudson, of 
the second part, and Benjamin Glennie and 
Samuel William Aldred of the third part, that the 
land in question had been conveyed by Frederick 
Hudson to Glennie and Aldred for the separate 
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use of his wife during her life subject to her 
l^owers of appointment provided for by the deed, 
and in default of appointment, to the use of Mar- 
garet Hudson her heirs and assigns for ever. 
Margaret Hudson therefore at the most took only 
a life estate in the land. It appears from an affi- 
davit of Frederick Hudson, sworn on the 14th diy 
of December last, that there is issue of the mar- 
riage of Frederick and Maj^garet Hudson, who is 
of age, and a married woman, by name Annie 
Freeman Rodger, who is the heiress at law of the 
lunatic, and would therefore be entitled to the 
fee-simple of the land in remainder in default of 
any appointment by the lunatic, who, on the affi- 
davit of a competent medical authority is declared 
to be hopelessly and incurably insane. Mr. Prit- 
chard, in the sixteenth paragraph of his affidavit, 
sworn on the 2nd instant, denies that he was 
aware of the existence of such a person as Annie 
Freeman Rodger till the month of November last, 
but does not state the particular day in November 
on which he arrived at a knowledge of that fact; 
but giving him the benefit of a doubt on that 
point, he either knew or ought to have known as 
a substituted trustee under the deed of 1864 that 
Mrs. Hudson took only a life interest in the land. 
If he knew, he acted most improperly in making 
an application to the court to authorise the com- 
pletion of a contract of sale of the fee-simple; 
and, if he did not know, he has shown a lament- 
able example of unfitness for the office of a 
trustee, which in itself would not simply justify 
but demand of the court his removal from the 
office of committee of the estate. His subsequent 
action in advertising for sole by auction, without 
having previously obtained the authority of the 
court for that purpose, would at first sight appear 
to be totally inexcusable, and would be a suffi- 
cient ground for his removal from the office of 
committee. But he alleges in his affidavit of the 
20th December last that the contract of sale with 
Crate had fallen through, and that he was there- 
fore desirous of selling the land to any other 
purchased, either by public auction or by private 
contract. It was his duty, however, to have 



obtained an order from the court before he ven- 
tured on taking such' a step as advertising the 
land for sale to any other person than Crate, and, 
although his counsel urged that this was merely 
an error of judgment, it was by itself so grave 
an error as to raise a serious doubt whether he 
was a fit person to continue to hdd th6 office of 
committee. Setting apart, however, that con- 
sideration, I think that by omitting to inform the 
court in his affidavit of the 1 2th November that 
Mrs. Hudson had only a life interest in the land, 
he ipse facto disqualified himself from acting as 
an officer of the court, so to speak, any longer. 
Although after what I have already said it is not 
necessary to express any opinion on the propiiety 
of the removal of Pritchard from his office of 
committee, on the ground of his being an uncer- 
tificated insolvent, yet as I have formed a very- 
strong opinion on the subject, I think it advisable 
in the interests of the suitors of the court to state 
what my views are on that point. I have been 
referred to authorities in Sh^lford on Lunacy^ 
chap, 5, sec, 8, and to the cases of ex parte 
Proctor re Birch, 1 Swangt. p. 531, and ex parte 
Mildmay, 3 Vesey, jun, p, 2, and I think it quite 
clear that the insolvency of the committee of the 
estate of a lunatic is a sufficient groiind for re- 
moval. It appears from the affidavit of L. F. 
Beniays, that on the 7th July, 1875, A. B. Pritr 
chard, then an uncertificated insolvent, applied 
to His Honor the Chief Justice for a certificate of 
discharge under sub-sec. 1 of sec. 167 of the Insol- 
vency Act of 1874, and that the application was 
refused, and has never been renewed, and that 
Pritchard is still an uncertificated insolvent. Mr. 
Pritchard, in his affidavit sworn on the 2nd in- 
stant, has sworn that his present aggregate in- 
come amounts to not less than £300 per annum, 
and if he spends it as fast as he gets it he may be 
free from any importunities of his creditors under 
the insolvency ; but as any balance remaining un- 
paid in respect of any debt proved in the "insol- 
vency would now be deemed to be a subsisting 
debt in the nature of a judgment debt (see sec. 
1 76, sub-sec. 2, of the Insolvency Act of 1874) his 
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creditors might enforce their claims against any 
accumulated property, and the bond given to the 
court for the due performance of his duties would 
be of little if any value. On a former occasion 
when giving judgment on the dismissal of a 
motion in this case (August 14, 1878) I observed 
''that 1 should certainly desire to follow, as a 
genend rule, the practice which obtains in 
England, when circumstances will permit," and I 
think reference may be made witli advantage to 
the practice now followed in England with regard 
to bankrupt sureties by the 18th general order of 
1853, A 1, No. 206. If a surety die or become 
bankrupt or insolvent, a new surety is required, 
and the master, on a summons taken out for that 
purpose, and having proof of the death, Aec., of 
the surety, fixes the time within which the com- 
mittee shall enter into fresh security. If then 
insolvency disqualifies a surety of the committee, 
a fortiori it should disqualify the committee him- 
self. The order I make is that Alexander Brown 
Pntchard be discharged from the office of com- 
mittee of the person and estate of Margaret Hud- 
son, and from acting in any manner in the affairs 
of the lunatic, and that Pritcliard do pass his 
accounts before the master, the trustee under his 
insolvency to be at liberty to attend, the balance 
to be found due to be paid into court, upon which 
his recognizance shall be vacated; and in default 
of such payment let it be referred to the master 
to enquire and certify whether any proceedings 
should be taken for obtaining payment from Prit- 
chard or his surety of such balance. I make no 
order at present for an inquiry as to the most 
proper persons to be appointed committees of the 
person and estate of the lunatic in the place of 
Pritchard. The unfortimate woman is now in 
Woogaroo, where I have no doubt slie will receive 
the care and attention which her unhappy posi- 
tion demands. From the very painful nature of 
the evidence which has been brought under my 
notice during the various stages of the proceed- 
ings in this case, I have no reason to believe that 
she will be better cared for anywhere else than 
where she is at present. Her small property has 



already been seriously diminished by the costs 
which have been incurred in the conduct of the 
case, but if at any time hereafter there should be 
sufficient funds to provide her with an annual 
allowance which would materially add to her com- 
fort, I shall be only too glad to hear any applica- 
tion for that purpose. As tlie court has already 
ordered that no further dealings should be had 
with the land in question until the further order 
of the court, that part of the lunatic's property is 
sufficiently protected. The costs of the present 
application must be paid by the committee. 



Feb. 6th, 1879. 

THE NORMANBY COPPER MINING 
CO., V, CORFIELD AND OTHERS. 

Mining Company — Ultra vires — Loan — Overdrawn 
Banking account — Preference, 

Thb Normanby Mining Company being indebted to their 
bank in the sum of £4,009 upon the secarity of a mortgage 
of their real property, were at different times allowed ad- 
vances by the bank by way of overdraft for the purpose of 
paying the wages of workmen, and the cost of materials 
for carrying on the mining operations. In December, 1673, 
the overdraft had reached the sum of £3,500, and the affairs 
tof the Company being then in an embarrassed state, and 
they being pressed by the bank fur payment of the £7,500 
then due, requested Corfield to advance them the amount. 
Corfield agreed to make the advance upon having its re- 
payment secured by a mortgage over the real estate of the 
Company for £3,500, and by three promissory notes for 
£4,000, £2.000, and £1,500 respectively signed by directors 
of the Company. In February, 1874, the Company being 
then insolvent, and unable to pay its creditors, Corfield 
sold the real estate which had been mortgaged to him, and 
received the whole of the debt of £7,500 with interest doe 
to him by the Company out of the proceeds. 

Held, that the Company's unsecured debt of £3,500 to the 

bank, was the balance of an account overdrawn for the 

• purposes of the business of the Company, and therefore 

was not a loan in excess of the borrowing powers of the 

Company. 

That the transactions with Corfield being in effect a 
mere substitution of Corfield for the bank as the creditor 
of the Company, it was not a loan in excess of the powers 
of the Company ; nor did the payment to Corfield of the 
£4,000 not secured by his mortgage constitute a fraudulent 
preference. 

The Normanby Copper Mining Company 
Lbiiited, was a joint &tock company registered in 
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Brisbane, on the 18th of April 1872, under the 
provisions of the Companies Act 1863, and eckr- 
ried on business under its memorandum and 
Articles of Association. It was provided by the 
seventy-third clause of the Articles of Association 
that the directors of the Company might borrow 
upon mortgage of tlie real estate of the Company 
to the amoimt of £4,000., A short time before 
the 12th of December 1873, the defendants, other 
than Coriield, including the directors of the Com- 
pany, being personally liable to the Bank of 
New South Wales for the sum of £7,500, upon the 
suggestion of the manager of tlie Maryborough 
branch of tlie Commercial Banking Company of 
Sydney, requested Corfield to advance the Com- 
pany the same amount in order to enable them to 
pay off the Bank of New South Wales. Corfield 
agreed to make the advance upon having as 
security for it« repayment, a mortgage of the real 
estate of the Company, and promissory notes 
signed by the other defendants for £4,000, £2,000, 
and £1,500. On the 12th December 1873, Cor- 
field advanced the £7,500 to the Company, with 
which the debt of the Company to the Bank of 
New South Wales was discharged. In order to 
make tlie advance, Corfield obtained the mone^f* 
by way of an overdraft from the Conmiercial 
Banking Company who advanced it to him at the 
request of the other defendants upon the terms 
tliat the Normanby Company should pay bank 
interest for the part of the money not secured by 
mortgage and should pay Corfield one and a half 
per cent, on the whole sum of £7,500 by way of 
conmiission for procuring the money, that the 
jnortgage and promissory notes should be de- 
posited in the bank as security for the overdraft, 
and that in consideration tliat Corfield would* 
realise upon the mortgage security with the con- 
sent of, or when requested by the bank, and 
would permit the bank to receive all sums of 
money to which he might become entitled under 

m 

tJie mortgage and in respect of the promissory 
notes, except £112 for his commission, the bank 
would liold hnn discharged from all liability in 
respect of the overdraft. Corfield received the 



agreed mortgage from the Company and depo- 
sited it with the bank, and the makers of the pro- 
missory notes handed them to the manager of its 
Branch. The mortgage comprised the whole of 
the assets of the Normanby Company, except 
chattels of nominal value. The money lent by 
Corfield and interest remained unpaid up to 
February 1874, when Corfield sold the land com- 
prised in the mortgage for £10,500, und^ 
power of sale contained in the mortgage. The 
proceeds he applied in dischai^ge of the mortgage 
debt, and a portion of the residue after payment 
of the mortgage debt to the amount of £4,164 in 
payment of what remained due' upon the pro- 
missory notes, and the balance was paid to the 
credit of the company. At the time of the sale 
the Company was insolvent, and continued so 
up to the 8tli of May 1875, when it was ordered 
to be wound up by an order of the Supreme 
Court, and an Official Liquidator was appointed. 
Tlie Official Liquidator disallowed the payment of 
the £4,164 and commenced a suit to compel Cor- 
field to repay it to the Company. He also 
claimed accoimts and a declaration of the rights 
of the parties. 

The Attorney-General (S, W. Griffith, Q.C.) 
and Harding for the Plaintiffs; Pring, Q.C. and 
Real for Corfield and other Defendants. 

LiLLBT, J. : — ^The Normanby Copper Mining 
Company began business in the year 1872 for the 
purpose of mining upon a selection of land which 
became the property of the Company. They 
were furtlier empowered by their Memorandum 
of Association to purchase any metallic ores or 
metals, and also to sell, export, or otherwise dis- 
pose of all or any of such ores and minerals. 
The bankers of the Company were the Bank of 
New South Wales, to whom, under the authority 
in their Articles of Association, they mortgaged 
tlie mine for a sum of £4,000. They afterwards 
became indebted to the bank in a sum of £3,500, 
their total indebtedness being at last £7,500. In 
August 1873, if not before, the Company became 
embarrassed in their finances, and so continued 
until the 17th of February, 1874, when all their 
moveable property and realty Imd been sold — ^the 
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tirst under executions at the suit of their workmen, 
and the real estate under the power of sale in a 
mortgage in favor of tlie defendant Corfield. 
There can be no doubt that at the time, after a 
distribution liad been made of the funds received 
from the sale of the realty, which were all the 
asseta of the Company, certain debts remained 
unpaid, and that the Company was insolvent. For 
some months the Company had been struggling, 
and unable to pay 20a in the pound upon their 
debts as they became due and payable. I con- 
sider it unnecessary to recapitulate in minute 
detail the various resolutions passed at the meet- 
ingrg of the directors, or the history of their 
attempts to dispose of preferential shares, or their 
other expedients to obtain money to carry on the 
Company. It is enough for me to say that at the 
time of the transactions, which this suit is brought 
to impeach as fraudulent pr^erences, or as acts 
beyond the power of the directors, the Company 
was insolvent. On the 17th of February 1874, 
and for some time previous, the directors and 
shareholders were aware that unless their 
liabilities could be met by the disposal of new 
shares, or other means, the Company must nece»- 
sarily be wound up. It seems to me that on that 
day, when they had distributed all their remain- 
ing assets but had not satisfied their .whole in- 
debtedness, they contemplated winding up, equi- 
valent to a contemplation of bankruptcy under 
English law; they must, I think, have foreseen 
that to be inevitable, when they had satisfied 
their own liabilities in full and left creditors im- 
paid. In the distribution of their assets on that 
day they paid the defendant Corfield a sum of 
£3,500 due to him on the mortgage of the mine, 
and a further sum of £4,000, with costs of sale, 
interest, ^. The plaintiff admits the validity of 
the payment of the £3,500, with interest, costs, 
kc.j included in defendant Corfield's mortgage, 
but claims from him and the other defendants a 
portion of the balance of the purchase-money of 
£10,500 for which the mine waa sold. The plain- 
tiff alleges that beyond the £3,500 mortgage 
money, Corfield's claim was for money borrowed 



in excess of the directors' powers under the 
articles. It is important therefore to trace, the 
origin and determine the nature of Corfield's 
debt. It arose thus : the Company being indebted 
to the Bank of New South Wales in the before- 
mentioned sum of £7,500, secured as I have 
stated, the banker demanded payment of that 
sum. After some negotiations, the directors being 
unable to meet that demand out of the funds of 
the Company, the defendant Corfield agreed, at 
the request of the directors, to obtain the money 
by means of an overdraft allowed to him by the 
Commercial Bank to pay off the debt to the Bank 
of New South Wales, fie received as security a 
mortgage over the real estate of the Company for 
£3,500, and three promissory notes for £4,000, 
£2,000, and £l,tOO respectively, in all for 
£7,500. These notes were all signed by defendant 
Palmer, and the second and third by defendant 
Southerden. It has been contended that the in- 
debtedness of the Company to the Bank of New 
Souh Wales beyond the sum of £4,000, Uieir 
mortgage debt, was in excess of the borrowing 
powers of the directors, and was improperly paid. 
It seems to me that the debt arose as the result 
of the business drawings and deposits of the Com- 
pany in the ordinary course of their business with 
their bankers. The bank pass book of the Com- 
pany has not been put in evidence, but I think 
there can be no doubt from the resolutions in the 
^uinute book, that there was no loan of any 
specific sum of money, but that the indebtedness 
was the balance of a banking account current by 
way of overdraft up to a limited amount. The 
whole of the money was applied in payment of 
wages, and for materials, and the ordinary busi- 
ness expenditure of the Company. The Cefn 
Cilcen Mining Company, L.B. 7 , Eq,, 88, and 
Water low v. Sharp, and Gardner v. Sharp, L.B. 
8 Eq., 501, are authorities to show that such an 
overdraft is not a borrowing within the meaning 
of the articles of association. In the Cefn Cilcen 
Mining Company it is treated as well established 
law, both in the argument of counsel, and in the 
judgment of the Vice-Chancellor, that " the 
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balance due to a bank by a company which keeps 
an account with it and has had the benefit of the 
money, is a debt, but not a loan in the proper 
sense." The case of Waterlow v. Sharp followed 
the Cefn Cilcen Mining Company, and against 
neither of them does there appecu: to have been 
any appeal. It seems to me impossible to make 
any real distinction between those cases and this 
of the Normanby Company, or their relation to 
the Bank of New South Wales. There was not in 
either of the English oases a mere competition 
between a creditor and shareholders who were 
seeking to take the funds discharged from the 
equitable debts or obligations of the Company, 
but in both cases, so far as I can see, and cer- 
tainly in the Cefn Cilcen case, creditors were 
seeking to prove in competition with other cre- 
ditors and succeeded. I think, theirefore, that the 
debt to the Bank of New South Wales was a debt 
which could have been recovered against the 
Company. It has been however submitted that, 
assuming my conclusion on this point to be cor- 
rect, still Corfield stands in respect of his claim in 
a different position to the Bank of New South 
Wales; it is said that beyond £3,500 which was 
due under the mortgage of the realty to him 
within the borrowing power, the money with 
which in addition to the X3,500 he discharged 
the debt of the Company to the Bank of New 
South Wales was, in fact, a loan by him to the 
Company, and that the Company having exceeded 
its borrowing power the excess was not recover- 
able, and there was no title to receive it or right 
to pay it to him. Corfield, with the full knowledge 
of the Company, obtained the money from the 
Commercial Bank expressly to pay ofE the debt to 
the Bank of New South Wales, to relieve the Com- 
pany from the pressure which the Bank had put 
upon it for payment, and to give them time to 
dispose of shares or to form a new Company, or 
otherwise to meet their liabilities. They appear to 
liave been anxious then to preserve and carry on 
the mine. The Bank of New South Wales was re- 
quested to transfer the mortgage to Corfield ; the 
intention was plain, that the debt should remain 
the same with the same security for the loan, with 



the same sureties, and that the only substantial 
difference should be a substitution of Corfield as 
a creditor for the Bank of New South Wales. I 
think there was no new borrowing in the sense in. 
tended in the articles of association ; technically, 
no doubt, Corfield, when he overdrew, borrowed 
the money from the Commercial Bank, and he 
paid for the Company the debt to the Bank of 
New South Wales, but he did not borrow for the 
Company, and I think it was in substance a mere 
transfer or assignment of the debt of the Bank of 
New South Wales to him ; he became the substi- 
tuted creditor — the Company never had the dis- 
posal of any portion of the £7,500 which he ad- 
vanced to satisfy the demand of the Bank. I 
think, therefore, neither the tiunsaction with the 
Bank of New South Wales nor the subsequent one 
with Corfield, was in excess of the powers of the 
directors. Corfield's debt was at least a good 
equitable debt at the time he received the nM>ney, 
on the 17th February, 1874. That money waa 
paid to him after the sale by Robertson, the agent 
of the purchasers. Looking at all the facts, I think 
that payment was made, under pressure^ by Cor- 
field, and that the tiunsaction was not impeach- 
able eiUier as being beyond the powers of the 
directors or as a fraudulent preference. I think 
there is no evidence to justify me in holding that 
the defendant Corfield was a party to any scheme 
or contrivance for assisting the directors to prefer 
themselves to the creditors, or to obtain a prefer- 
ence for himself. Corfield did not receive any 
part of the £10,500, beyond the moneys due to 
him. The balance of the purchase money was 
paid to the account of the Normanby Copper 
Mining Company with the Commercial Bank, and 
was paid away by the directors on the 17th 
February, 1874. There must be judgment for the 
defendant Corfield, with his costs of suit, and also 
the costs of the demurrer which is decided in his 
favor by the effect of my judgment. And now, as 
to the defendanst Southerden and Palmer: — On 
the 17th Februaiy, 1874, beyond the amount paid 
to Corfield, there was a balance of the £10,500 
amounting to £2,674, which was disposed of by 
paying the debts mentioned in the minutes of the 
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17th February, 1874, (No. 61). In respect of 
thebe payments, the plaintiff makes no complaint 
against Palmer and Southerden that they were 
fraudulent preferences or misappropriations. The 
complaint against them is that after payment of 
the £3,500 they retired the promissory notes 
which they had given Coriield as security for his 
debt of X7,500. Helatively to Coriield in respect 
of these pro-notes, the other defendants were 
merely sureties for the Company, and the prin- 
cipal debt being a valid one and having been 
paid under pressure, and not by way of fraud- 
ulent preference to the creditor, no liability arose 
against the defendants Southerden and Palmer. 
They were never creditors, and never preferred to 
others. The pro-notes were never a i>erBonal debt 
of the directors. I must regard the very sub- 
stance of the matter. The primary object of the 
assistance the directors obtained from Corfield 
was part of a last effort to preserve the property 
and cany on the mine. When the crash came 
they probably were anxious to avoid their surety- 
ship being enforced against them, and they might 
be not unwilling to protect Corfield, who had been 
drawn in innocently to render them temporary 
assistance in their last struggle. Nay, they might 
even wish to prefer him to other creditors, but I 
think there was no scheme or contrivance be- 
tween Corfield and them ; he pressed them on the 
urgency of the Commercial Bank, and sold to pro- 
tect himself. I'here was therefore no fraudulent 
preference. There will be judgment for the de- 
fendants Palmer and Southerden, but without 
costs. 

Solicitors for the Plaintiffs, Hart & Flower. 
Solicitor for Corfield, T, ButUon, , 
Solicitor for other Defendants, P, Macpherson, 



March 18th, 1879. 

BB THE REAL PROPERTY ACT, 1861, AND 
THE APPLICATION OF THE RIGHT 
REVEREND DR. O'QUINN. 

Public Road— Dedication— 25 Vict, No. 14. 

The owner of certain land having subdiyided it for the 
parpose of selling it in allotmenis, deposited with the 
iiegistrar-General a map, showing the subdivisions and 
streets as required bj seo. 119, of the Real Property Act 
of 1861. The map showed a street running through the 



land called Gotha- street. Sabseqaently to the deposit of 
the map, the land having been assessed lor rating par- 
poses in one block, the owner procured its assessment in 
the subdivisions shown on the map, and from that time he 
paid no asse sment on Gotha-street. The land, soon after 
Its subdivision, was advertised for sale bj auction, and 
described as having been subdivided into 20 allotments, 
Gotha-street intersecting them. To the majority of the 
allotments there would have been no access but through 
Gotha-street. 

Heldt that there, was sufficient evidence of the dedica* 
tion of Gotha-street as a public road or highway. 

Griffith, Q.C., (Uardinyy with him) moved ab- 
solute a rule calling upon the Registrar-General 
to show cause why a writ of juandafti^M sliould not 
issue commanding him to register, under the pro- 
visions of the Real Property Act of 1861, the 
transfer of certain real estate situate in Fortitude 
Valley from James Gibbon to Bishop O'Quinn. 
Pring, Q.C, showed cause. 

The facts sufficiently appear in the judgment. 

LuTWTCHBy A.C. J. : — ^An order nisi was granted 
on the 22nd pf Januaiy last, calling upon Henry 
Jordan, Esq., the Registrar-General of the colony, 
to show cause why a writ of mandamus should 
not issue, commanding him to register, under the 
provisions of the Real Property Act of 1861 the 
transfer of a portion of land containing 2 acres 
1 rood andBj^^ perches, fronting Wickham and 
Ann-streets, Fortitude Valley, from one James 
Gibbon to the applicant^ and which said transfer 
, was lodged in the Real Property Office for regi- 
stration on the 21st May, 1875. The portion of 
land in question is a part of eastern suburban 
allotment No. 67, and is situated within the 
boundaries of the Municipality of Brisbane. At 
the time the transfer was lodged at the Real Pro- 
perty Office, a map was deposited as required by 
the 119th section of the Act of 1861, showing 
that it was subdivided into twenty separate 
allotments, and showing a street named Gotlia- 
street, intersecting the centre of the subdivisions, 
and running in a straight line from Ann street 
to Wickham-street. In the year 1873 this portion 
of land, part of portion numbered 67, was assessed 
by Mr. J. H. Adams, then acting as assessor for 
the city of Brisbane, as a whole, but in the course 
of that year Mr. Adams was requested by Mr. 
Gibbon to assess it in subdivisions, and lie was 
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fumiBked for that purpose with a copj of the 
plan of the Bubdivisions, corresponding in every 
respect with the map deposited in the Real Pro- 
perty Office on the 21st Maj, 1875. Mr. Adams 
accordingly assessed the subdivisions separately 
for the year 1874 and following years, including 
1878, and the assesament was duly paid on these 
subdivisions. In no assessment or valuation 
made since 1873 was the value of Gotharstreet 
included, and no assessment was paid in respect 
thereof. On the 19th May, 1874, there appeared 
in the Telegraph newspaper an advertisement for 
the sale by public auction of the subdivisions 
shown on the plan, and the advertisement 
described Gotha-street as intersecting them. In 
June following, the land was submitted for sale 
by auction in two lots, and both lots were knocked 
down by the auctioneer, though there is no evi- 
dence to show that at this time the property 
really changed hands. At some time, however, 
in the course of that year the property was sold 
to Dr. Quinn, and a transfer of the land as a 
whole (except subdivision No. 1) was executed by 
Mr. Gibbon, but tlie Registrar-General declines 
to register the transfer and issue a certiiicate of 
title thereunder, on the ground that a public 
road or highway through the land has been dedi- 
cated to the public, though he expresses his will- 
ingness to register the transfer, provided it be 
limited to that portion of the land, and shows that 
street intersectmg the property which is not in- 
cluded in Gotha-street. We are of opinion that 
the objection taken by the Registrar-General to 
the application made to him is well founded. 
The 119th section of the Act of 1861 requires any 
proprietor subdividing any land under the provi- 
sions of the Act for the purposes of selling the 
same in allotments to deposit with the Registrar- 
General a map distinctly delineating all roads, 
streets, kc, set apart for public use, and also all 
allotments into which the land may be divided. 
The section refers to the subdividing for the pur- 
pose of selling the same in allotments as a town- 
ship, but we think that it ought to be read as if 
the words *" or part of a township '' followed ou 



the words '' as a township." It never could have 
been the intention of the legislature to confine 
the salutary operations of the provisions of this 
part of the Act to cases in which the proprietor 
of a large quantity of land lays it out for the first 
time as a township, and, indeed, any such inter- 
pretation is entirely inconsistent with the proviso 
at the end of the 120th section authcmsing subse- 
quent subdivisions of the same land, on the con- 
dition of depositing a map showing the further 
subdivisions. It appears to us that^ in the ab- 
sence of any evidence to the contrary, such for 
instance as a proclamation directing the street to 
be closed, it was the duty of the Registrar- 
General to preserve for the public the right of 
way through Crotha-street, of which the map 
afforded strong prtmd facie evidence of dedica- 
tion. We are further of opinion, that, inde^ 
peudently of the map deposited in the Real Pro- 
perty Office, there is sufficient evidence disclosed 
in the affidavits to show tliat Mr. Gibbon intended 
as far back as 1873 to dedicate Gotlia-street to the 
public as a public road or bi^way. When the 
property was assessed as a whole he successfully 
exerted Ids influence to get it assessed in subdivi- 
sions, to the majority of which there woidd have 
been uo access bux tlirou^ Gotha-street. He 
paid no assessment ou Crotha-street during the 
time that the property remained in his hands, 
and before the sale to Dr. Quimi he offered the 
whole of the land for public auction, describing 
the land in the advertisement which preceded the 
sale " as having been subdivided into tw^enty allot- 
ments, Grotharstreet intersecting them, so that the 
property is divided in two,'' and reconuu^iding 
the site to the attention of purchasers as being 
'' equally adapted for business or private residence 
purposes." We consider this conduct on the part 
of Mr. Gibbon amounted to unequivocal acts of 
dedication. In Woodyer v. HaddeUy 5 Taunt, p. 
136f Mr. Justice Chambro, by way of illustrating 
the manner in wliich an immediate act of dedicar 
tiou may take place, puts the following case: — 
" If a man buQds a double row of houses, opening 
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into an ancient street at each end, making a 
street^ and sells or lets the houses, that (i.e. the 
street) is instantly a highway." On a question of 
evidence of an intention to dedicate a highway, we 
can see no preiQtical difference between the posi- 
tion of a man who builds a double row of houses 
divided by a street, and that of a man who runs 
a street tiirough a double row of allotments^ which 
he puts up to auction for building purposes. The 
evidence of an intention to dedicate goes, how- 
ever, still further back. In May, 1866, a convey- 
auoe was executed by Mr. Gibbon of subdivision 
36 of eastern suburban allotment No. 67, and was 
deposited at ttie Real Property Office, accompanied 
by a plan of subdivision. This plan contained 
subdivisions of eastern suburban allotment No. 
88, as well as of subdivisions of part of portion 67, 
and on the plan Gotliarstreet is shown as rumiing 
from Leiclihardt^treet to 'Wickham-street, in a 
south-easterly direction, through portion 88 and 
tliat part of portion 67 which is bounded on the 
south-west by Wickham-street. The plan also 
shows subdivision 36 as abutting on Gotlia-street. 
In September following, Mr. Gibbon executed in 
favor of one Andrew Gordon a conveyance of land 
described as being subdivision No. 1 of poition 
67, bounded on the west by Wickham-street, which 
divides portion 67 into two parts. This convey- 
auce to Grordon was deposited in the Real Pro- 
perty Office, and was accompanied by a plan, 
similar in all respects to the plan whicli was lodged 
in the office in May, 1875. It allowed a continual 
tion of Gotha-street, in a straight line 
to Ann-street, from that portion of No. 67 
wliich abuts on the south-western side of Wick- 
ham-street, and it showed also two small roads 
or lanes, made at the rear of allotments 11, 12, 
13, and 14, which liave a frontage to Ann-street, 
which street would Have been the only means of 
excess to these allotments, but for the lanes open- 
ing at the roar into Gotha-street ; aix)ther lane 
opening into Gotha-street was also shown at the 
rear of allotments 19 and 20, which have front- 
ages to Wickliam-street, and which could only liave 
been approached in that direction if some fore- 



sight had not been evinced by giving access to 
them through Gotha-street in the rear. With all 
this evidence of the dedication of a public high- 
way before us we can have no hesitation in dis- 
charging the order nisi for a manaamus. 

Solicitors for the plaintiff. Murphy cfe Patterson, 
Solictor for the Registrar-General, the Crown 
Solicitor, 

March 20th, 1879. 

RE THE REAL PROPERTY ACTS, 1861 
AND 1877, AND THE APPLICATION 
OF JOHN EATON. 

Heal Property — Hey istrar- General — Sale of iMnd 
— Title to Laud — Issue of Certificate of Title 
25 Vict. No. 14. 

The Crown grantee of certain land sold it to a par- 
chaser, and gave possession of the land and delivered the 
Crown grants to him. The vendors received the purchase 
money, bat no transfer of the land was executed. Two 
years afterwards, the vendors disappeared and were not 
afterwards heard of. The parobaser oontinaed in andis- 
tarbed possession of the land for twenty years after the 
purchase, and then applied to the Registrar-General to 
issue a certificate of title to the land in his name. 

Held, that the purchaser was entitled to have the cer- 
tificate of title issued. 

Held also, that when a good prima facie title to land is 
established, such as the eoart woald compel a purchaser 
to take, a certificate of title ought to issae. 

Summons issued under tiie Real Property Act, 

1861, sec. 27, at the instance of an applicant to 

the Registrar<}eneral, to have land brought under 

the Act, and calling upon the Registrar-General 

to substantiate and uphold his refusal to bring the 

land under the Act. 

Harding y in support of the sununons; Griffith, 
Q.C.y for the Registrar-General. 

LuT¥rrcHB, A.C.J. : — In this case a summons 
hid been granted by a judge of the Supreme 
Court, at the instance of John Eaton, calling upon 
the Registrar-General to appear before the 
Supreme Court on the first day of Hilary term, 
to substantiate and uphold Uie grounds of the 
decision of the Master of Titles, in reference to an 
application of the said John Eaton, to bring under 
the provisions of the Real Property Acts of 1861 
and 1877, and to issue a certificate of tide there- 
fore in the name of the said John Eaton, a piece 
of land in the parish and town of Maryborough, 
containing 21 acres and 37 perches, or thei'e- 
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abouts, being suburban allotment No. 34 B, and 
to show cause why he (the Registrar-General) re- 
fused to bring the land under the provisions of 
the acts, and to issue a certifioate of title accord- 
ingly. 

It appeared from an- affidavit of Mr. A. W. 
Chanibers (one of the solicitors for the applicant), 
and the aunexures tliereto, that about the month 
of September, 1857, Eaton piu*chased the land in 
question from two Italians, Narrelli Angelo Del- 
monico and Andrea Spigalia Guiseppe, of Mary- 
borough, and paid tiieni the sum of £2 per acre 
for it ; that immediately after the purchase of the 
land, and before December, 1857, Eaton took 
possession of it, and had continued in peaceable 
possesssion thereof ever since, that is, for nearly 
21 years. It appeared also tliat the two Italians, 
who were the original grantees of the land from 
the Crown, iianded over to Eaton at the time of 
the sale to him tlie Crown grant which had been 
made out in their names, but they were never 
requested to sign a transfer of the land to Eaton, 
and the sale note which tliey gave him has since 
been lost The vendors left Maryborough about 
two years afterwards with the intention, accord- 
ing to Eaton's belief, of returning to Italy, but 
they were never seen afterwards by either of the 
three declarants who deposed to the circumstances 
attending the sale, and there was no evidence 
tliat went to show that they had ever left the 
colony. On the 18th November, 1878, Eaton 
made an application to bring the land under the 
provisions of the Real Property Act, and requested 
the Registrar-General to issue a certificate of title 
for it in his name. On the 12th December follow- 
ing, the Master of Titles, to whom the application 
had been referred, made a memorandum in the 
following tenns : — " I do not think that applicant 
discloses sufficient title to authorise issue of cer- 
tificate of title in his favor." On receiving this 
memorandum from the Real Property Office, 
Eaton's solicitors addressed a letter .to the 
Registrar-General, requesting him, in pursuance 
of the 27th section of the Real Property Act of 
1861, to set forth, in writing under his hand, the 
grounds upon which such memorandum watt made, 



and on the 29th of January last, the Registrar- 
General replied by letter, as follows: — ''The 
grounds stated by the Master of Titles for such 
memorandum are, tliat in his opinion the appli- 
cant, John flaton, has not proved jany title in or 
to the said allotment sufficient to entitle him to 
a certificate of title in respect thereof under the 
provisions of the Act referred to." The matter 
came before the court on motion, as prescribed 
by the Act, on the second day of the term (19th 
instant), Mr. Harding appearing for the applicant, 
the Registrar-General being r^res^ited by Mr. 
Griffith. Some difficulty in dealing with the 
matter brought before the court was occasioned 
by the general and vague terms of the reply sent 
by the Registrar-General to the request of the 
applicant's solicitors, to furnish them with the 
grounds upon which the memorandum of the 
Master of Titles had been made. And before 
proceeding further, we think it proper to say that, 
in our opinion, wh^iever such a request is pre- 
ferred, the Registrar-Creneral ought to set forth 
specifically the defects which it is considered are 
apparent in the applicant's stat^nent of his title 
to a certificate. It would be a saving of time to 
the com-t and of expense to the applicant^ (who 
it must be borne in mind is required by the 28th 
section of the Act oi 1861, to bear not only his 
own costs of the motion, but the costs of the 
Registrar^Jeneral also,) if the aig:ument8 were 
confined to the real questions at issue, instead of 
being directed to every conceivable objection that 
the ingenuity of counsel can suggest. According 
to our view, the duty cast upon the Registrar- 
General by the 27tlL section of. the Act is 
analogous to that which ought to be performed 
by a conveyancing counsel. The title set forth 
by the applicant should be narrowly scrutinised, 
and any apparent fiaw in it sliould be clearly and 
plainly pointed out as a ground for the refusal to 
issue a certificate. If no such flaw be apparent, 
and a good primd facie title be established, such 
as the coiut would compel a purchaser to take, 
a certificate of title might with advantage be 
issued. The arguments addressed to the court 
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proceeded mainlj on the assumption that Eaton's 
possession of the land was adyerse, and it was 
contended that 20 years adverse possession was 
not sufficient to make out a title against the true 
owner, unless his right of entry had accrued 
while he was in the colony, and sui juris. It was 
not disputed that in the case last supposed, tlie 
right of entry would not only be gone, but the 
title of the party who had neglected to assert his 
right of entry would be extinguished, and an 
indefeasible title be conferred on the person who 
had previously enjoyed a possessory title only. 
The rule is now well established, and lias been ap- 
plied not only to cases where the possession has 
been adverse from the commencement, but also to 
the case of a tenant-atrwill, who held over after 
the determination of his tenantcy, and exercised 
acts of ownership, even with the knowledge and 
consent of the legal owner, (see Day v. Day, L,R.^ 
3 P.O. 751.) It may be advisable in cases 
depending on possession to have a regular ex- 
amination of witnesses before the Registrar- 
General. Some reliance was also placed on the 
contingency of a claim on the part of the Crown, 
which it was submitted would in itself have been 
sufficient to warrant the refusal on the part of the 
Registrar-Greneral to issue to Eaton a certificate 
of title to the land in fee simple. But the 
assumption of an adverse possession on the part 
of Eaton is at variance with the facts disclosed 
by the case laid before the court. He derived his 
possessory title from the onginal grantees of the 
Crown, to whom he paid the purchase money for 
the land, and he has been in peaceable* possession 
of it ever since. The v-endors remained at Mary- 
borough for two years after the sale, and there is 

no proof that either of them ever made any 
attempt to disturb his possession. Their title to 
the land is therefore extinguished, and as posses- 
sion is in itself primd facie evidence of a seisin 
in fee, there seems to be no ground for a refussJ 
to grant the certificat<e, unless it be founded on 
some supposed right to the property on the part 
of the Crown. If, however, the Registrar -General 
considered that such a claim could be preferred, 
he should, we think, have proceeded under the 6th 



sub-section of the 11th section of the Act of 1861, 
and have entered a caveat on the behalf of the 
Crown accordingly, specifying the foundation of 
the claim. The applicant having purcliased and 
paid the purchase money for the land under a 
contract in writing, and having entered into and 
remained in possession without objection or 
molestation by the vendors, and having received 
from them, and still holding the evidence of title 
(that is, the Crown grant) in his possession, might 
liave come to the court and obtained a vesting 
order under the " TruHeen and Incapacitated 
Persons Act of 1867 J' For some reason, which 
though not apparent to the court, must be pre- 
sumed to be satisfactory to himself, he lias taken 
a more circuitous course, but we can only grant 
him that kind of relief for which he specifically 
prays, and the order we make is, that the 
Registrar^General do forthwith take proceedings 
to bring the land referred to under the provisions 
of the Acts of 1861 and 1877, and to issue a certi- 
ficate of title therefore in the name of the said 
John Eaton. 

Solicitors for the plaintiff, Lyons <Ss Chambers. 

Solicitors for the Registrar-General, Daly d; 
Hellicar. ^^^_____^.,_ 

WILSON AND ANOTHER v. THE BANK OF 
NEW SOUTH WALES. 

Real Estate — Personal Estate— Pre-eniptive purchase 

of land — Death of purchaser before payment of 

purchase money — 33 Vict., No, 10, s. 54, 

C, being the lessee of Crown lands, applied in October, 
1873, to pre-empt a portion of them under the 33rd Vict., 
No. 10, sec. 64. In November, 1874, the application was 
approved, and C. was directed to pay the amount of the 
purchase money and fees into the Treasury. In Decem- 
ber, 1875, C. died without having paid the money, and in 
May, 1877, the widow and administratrix of C. applied to 
be allowed to complete the purchase, and was permitted 

to do BO. , . • 

Held, that the land so purchased formed a part of the 
real and not of the personal estate of C. 

SPECIAL CASE. 
Gborob Clappbrton was at the time of Ids deatli 
lessee from the Crown, under the provisions of 
the Pastoral Leases Act of 1869, of blocks of 
country in tlie unsettled district of Burnett known 
as Tarong and Neumgou. In October, 1873, he 
applied to pre-empt a portion of Tarong run con- 
taining 2,560 acre^ and a similar area on Neum- 
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gau. On November 4tli, 1874, the application 
was approved, and he was directed to pay the 
purchase money and fees into the Treasury. On 
December 15tli, 1875, he died, intestate, without 
having made the required payments, leaving his 
widow, the plaintiff, Aimie Wilson (th^i Clap- 
perton) and his son and heir at law, Thomas 
Alexander Glapperton, an infant, surviving him. 
In August, 1876, letters of administration of the 
estate and personal effects of ilie deceased were 
granted to the widow. In May, 1877, Mrs. Wil- 
son (then Mrs. Clapperton) applied to the 
Government to be allowed to proceed with the 
application to pre-empt, lodged by Clapperton in 
1873, and her request was granted. Tlie pay- 
ments necessary to be made to tlie Government 
amounted to £2,613, and in order to obtain the 
money to meet them Mrs. Wilson gave her 
promissory note for £5,000 to the Bank of New 
South Wales, who discounted the note and paid 
the £2,613 out of the proceeds. The grants of 
the pre-emptive lands were by mistake issued to 
the Bank of New South Wales instead of to Mrs. 
Wilson. On February 26th, 1878, Mrs. Wilson 
married the plaintiff, William Albert Wilson. 

The questions for the opinion of the Court 
were — (1) Are the lands purchased by the plain- 
tiff, Annie Wilson, portion of the real or of the 
personal estate of the deceased) (2) To whom 
are the said lands to be transferred) (3) Out of 
what fund or by whom are the costs of the case 
to be paidt 

Griffith, Q.C., and Cooper, appeared for the 
plaintiffs; Beul, for the Bank of New South 
Wales; The Attorney General (R. Pnng, Q.C.) 
for the Crown ; The Attorney- General (H. Pnng, 
Q,C.) and RutUdge, for Clapperton. 

LiLLBT, C.J. : — ^The first question submitted to 
us is '' are the lands purchased by tlie plaintiff, 
Annie Wilson, as administratrix of the late (reorge 
Clapperton, portion of the real or personal estate 
of the deceased)" To my mind that depends upon 
the question whether tlie deceased at the time of 
his death had indicated by a binding act, his in- 
tention to convert a portion of his personal estate 
into realty, in other words, to purclias? these pre- 



emptive selections on the run of Tarong, and to 
convert them into estates in fee. It depends first 
upon the construction of the 54th sec. of ** The 
Pastoral Leases Apt of 1869," as applied to the 
transactions between Clapperton and the Govern- 
ment. Section 54 is as follows : '' For the purpose 
of securing permanent improvements, it shall be 
lawful for the Governor to sell to the lessee of a 
run without competition, at the price of 10& per 
acre, any portion of such run, &c." No doubt the 
contention of Mr. Griffith is perfectly right, tliat 
it is an option entirely vested in the pastoral 
lessee to say whether he will buy or not, and it 
seems to me there is a like option on the part of 
the Govemor-in-CouncU to say whether he will 
sell or not But the facts here go beyond that, 
they had entered upon negotiations for the pur- 
pose of selling. Then the next question is : " was 
there a complete contract for the purpose and 
sale of these lands?" That raises the second 
question of construction upon tlie facts set out 
in the case, and the letters which are part of the 
case for tlie plaintiff submitted to the court by 
all the parties. On tlie 18th October, 1873, we 
have two applications signed by Geoi^e Clapper- 
ton, applying for the purcliase, under his rights 
of 2,560 acres on " Tarong " and " Neumgau,*' 
respectively. Then we have the matter consi- 
dered and dealt with by the Governor-in-Council, 
apparently, because 1 see here appended to the 
recommendations of the Minister this note, 
" The Lands Department to proceed with the 
necessary action," tliat is, in effect, the sale of 
these pre-emptive selections to Clapperton. Then, 
on the 24th September, 1874, the following letter 
was addressed by Clapperton to the Minister for 
Lands. ** I have the lienor to forward herewith 
tracings of the selections applied for by me on 
Tarong and Neumgau runs. The improvements 
on the Tarong selection are the head station, 
paddocks, Ac., and on Neumgau, a large substan- 
tial stockyard, sheep station, hut and paling 
yards. I shall be glad to hear that the applica- 
tions have been received and approved of." If 
the minute came after that letter, it would be 
even stronger evidence of a completo contract, but 
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whether it preceded or followed, on the 4th 
November there was a complete contract, certainly, 
between the Crown and Clapperton. The letter of 
the 4th November is as follows . ** I have the 
honor to inform you that your application to pur- 
chase by pre-emption 2.560 acres on each of the runs 
called Tarong and Neumgau has been approved, 
and you will now have the goodness to make the 
payments into the Treasury shewn in the margin. 
On completion of the survey, the deeds of grant 
will be prepared for signature of His Excellency 
the Governor." It appears to me that here was a 
complete selection, an approval, and all that was 
necessary to be done was the formal survey of 
the land. The bargain for the purchase of the 
property seems to me to have been as plainly in- 
dicated as it could be between two subjects. Then 
the letter relied upon as shewing that there was 
not a complete binding sale, — that of March dOth, 
1875, — namely, a request by Clapperton, ihat one 
of the boundary lines might be adjusted for his 
benefit, and it seems to me that there was no in- 
tention on his part not to comply with the con- 
ditions necessary to be performed by him to obtain 
the land he had applied for, and in respect of 
which it seems that on the 24th September, and 
certainly on the 4th November, 1874, there was a 
complete contract between the parties. So it re- 
mained. He died, and the delay on his part may 
be accounted for by his giving time to the Govern- 
ment to adjust the boundary, and that the 
Government had not had time so to do. Hence 
is not difficult to account for the delay, and there 
is nothing to lead me to suppose that the delay 
indicated any intention on the part of Clapperton 
to abandon the purchase which it seems to me he 
had then made. All the parties were at that time 
(on the equitable rule that things contracted to be 
done are looked upon as done), precisely the parties 
mentioned in section 64 — the Govern or-in- Council, 
and the lessee of the run. It is not necessary to 
say what might have happened under certain con- 
tingencies. Clapperton had done all that he could 
do to impress upon certain portions of his properly 
the character of realty. My answer to the first 



question will be, therefore, that it was real estate. 
With regard to the second question, that follows 
easily enough, they must go to the heir, and as to 
the third, I think the plaintiff herself is entitled to 
her costs out of the personalty ; the burden cannot 
be imposed upon her, she seems to have carried oat 
the wishes of her deceased husband. I think the 
heir at law is entitled to his costs out of the 
personalty. With regard to the Crown, after the 
positive letter of Clapperton in his lifetime, warn- 
ing them not to put the property in the name of 
the Bank, I do not see what claim the Crown has 
to costs ; they will have no costs, and the Bank, 
having taken the deeds out of the Real Property 
Office, will not have their costs. 

LuTWTCHE, J. : — I am of the same opinion and 
for precisely the same reasons given by the learned 
Chief Justice. 

Attorney for the plaintiffs, P. Macpherson. 

Attorneys for the Bank of New South Wales, 
Little^ Browne d Ruthning. 

Attorney for the Crown, The Crown Solwitoi; 

Attorneys for Clapperton, Little, Browne d 
Ruthnimf. 
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August 7th, 1879. 

WICKHAM AND OTHERS v. KING. 

Trustee — Executor — Trust estate — Trustee* s accounts 
chargeable against — 31 Vic,, No. 9, sect, 6, 

The provisions of the 6th sect, of the Probate Act do 
not apply to exeoators acting as trustees. 

Trustees are not entitled by any practice of the colony 
to deduct anything from the trust estate by way of com- 
mission for their pains or trouble. 

Held, that trustees were not entitled to charge any of 
the following items against the income of their cestui que 
trii«£:— Solicitors' costs in obtaining probate of the will 
in which the trust estate was devised to the trustees; 
in passing accounts in perfecting titles to part of the real 
estate ; in calling in part of the real estate outstanding on 
mortgage, in connection with the disclaimer of an execu- 
tor ; estate agent's charges for valuing part of the real 
estate; fire insurance on buildings; commission on the 
sale of part of the real estate ; exchange on remittance of 
part of the corpus of the property ; commission allowed 
by the court to defendant as executor ; premiums on 
Government debentures purchased for the estate; costs 
of passing accounts. 
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SPECIAL CASE. 
John Wiokham died in the year 1864, having 
made his will, of which he appointed four exeoa- 
tors and trustees, of whom only B. R. Mackenzie 
and the defendant proved the will. Mackenzie 
died in September, 1878, and in 1877, G. P. Heath 
and F. U. Chester Masters, plaintiffs in the action, 
were appointed trustees wiih the defendant. 
During Mackenzie's life he managed the trust 
estate, and after his death the management was 
carried on by the defendant. Accounts in the 
estate were filed by Mackenzie and the defendant, 
in which the following items were charged against 
the income arising out of the estate after the 
death of the testator: — ^for solicitors' costs in 
obtaining probate of the will, in preparing a lease 
of part of the testator's estate, in passing accounts, 
in perfecting titles to part of the real estate, in 



of them should be deducted from the corpus of the 
trust estate. I think we have hardly before us 
sufficient materials to determine the second branch 
of the question, and we shall not go further with 
the case than the course indicated for us by the 
counsel for the plaintiff, namely, to decide whether 
the sums have been properly deducted from in- 
come. There may be questions as to apportion- 
ment of the commission or charges as between 
the trustee or executor and the remaindermen that 
we have certainly not sufficient materials before 
us to decide upon, and it seems to me that we are 
not called upon to do so. Our decision depends 
mainly upon the construction of the 6th section 
of the Probate Act. The Probate Act seems to 
deal entirely with questions relating to the duties 
of executors and administrators, and in no way 
to touch the peculiar duties to be discharged by 



advertising for investments in calling in part of j trustees. This section in making a statutory 
the real estate outstanding on mortgage, costs in | allowance to executors or administrators must be 



connection with the disclaimer of an executor; 
estate agent's charges for valuing part of the 
real estate ; fire insurance on buildings ; commis- 
sion on the sale of part of the real estate ; exchange > 
on remittances of income ; exchange on remittances 
on part of the corpus of the estate ; commission 
allowed by the court to the defendant as executor ; 
premiums on Government debentures purchased 
by the defendant for the estate ; costs of passing 
accounts. 

The questions for the consideration of the 
court were, whether any, or which of the above 
items had been properly deducted from the income 
of the plaintiff, the cestui qtie trust or whether any, 
or which of them should be deducted from the 
corpus of the trust estate. 

k^ope Cooper appeared for the plaintiffs. 

Griffith, Q,C., and Beal appeared for the de- 
fendant. 

Lillet, C.J. : — The questions submitted by the 
special case for our consideration are, whether 
any and which of the numerous items mentioned 
in the paragraphs from 21 to 81, inclusive, have 
been properly dednoted from the income of the 



understood to be limited to the duties that they 
discharge as executors or administrators and not 
as trustees; that being so, the question here 
would be whether these deductions were such as 
could be allowed to them as executors. As I read 
the special case they appear to have been deducted 
from the income of the testator's estate after his 
death and in no way to have been deducted from 
the estate gathered in by the executors in convert- 
ing the fund in their hands as executors to a trust 
fund. They have therefore been deducted from 
the trust income, and it seems to me that these 
deductions were not justified by the terms of the 
terms of the statute. Then, is there any custom 
entitling trustees to deduct anything in the nature 
of commission for their pains and trouble. Cer- 
tainly there is no statute, and, except in Jamaica, 
I am not aware of any entitling a trustee to 
deduct anything from the income of his cestui que 
trust for his pains and trouble, and it seems to me 
that all a trustee would be entitled to take is the 
ordinary expense of collection. The courts at 
home have in cases where executors have gone 
out to India to manage estates allowed commission, 



plaintiff, Ellen Wickham, or whether any or which but in such cases it was purely commission upon 
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their collections as executors. I am not aware 
that by the practice of any court trustees have 



the items I think they are not chargeable to 
income with the exceptions mentioned by him. 



ever been allowed commission for their pains and With regard to the orders they were perfectly 



trouble, it has certainly not been the practice here 
within my knowledge. The reason for the allow- 
ance in India and Jamaica does not apply to 
Australia because there is no difiSculty here in 



regular, and the only reason why this case has 
been drawn up is the intention on the part of 
King and Mackenzie to encroach upon a fund 
which was not properly before the court. They 



getting people to act. There being no reason I simply misapprehend the effect of the order in 
then I do not see why we should establish the both cases. The order did not mention any fund 
practice in this court : if allowances are to be made j out of which the commission was to be allowed 
to trustees it must be the subject of legislative j and the orders both purport to have been made 



enactment. The legislature has provided for 
executors and administrators and not for trustees. 
I think upon that we may say that the com mi s- 



and were made in favor of the executors as exec- 
utors for their pains and trouble in the adminis 
tration of the estate, and the court must have had 



sions to King and Mackenzie were not payable , in contemplation that the commission would be 
out of income. My construction of the 6th sec- deducted by the executors from the fund which 
tion of the Probate Act seems to be supported by i was legally available for that purpose ; it appears, 
the proviso to the 28rd section of the Supreme however, that they laid their hands upon the 
Court Act, as pointed out by Mr. Justice Harding, income of the widow. They made a mistake. 
*' that no suits for legacies or suits for the distri- ! Having said that, I have said all that is necessary 



bution of residues shall be entertained save by 
the Supreme Court in Equity.'* That shows very 
strongly that the Probate Act was pointed simply 
to the duties of executors and administrators* 
The commissions will not therefore be payable out 
of income. The items for passing accounts cer- 
tainly cannot come out of income ; there is nothing 
to compel a trustee to come into court to pass his 
accounts until a suit is instituted for the purpose, 



to say upon the subject. With regard to the case 
that was cited yesterday, ** /w re Tunier'* — in 
that case there was an allowance made in the 
nature of commission by the court in favor of a 
person who had been substituted under the will 
of Turner as a trustee, but he had been substitu- 
ted a little before the death of the only surviving 
executor, and he was the only person who was 
able to act and did act in the administration of 



although he is bound to have them ready to show the estate, and the allowance by way of commis- 
to his cestui que trust when required. The insur- sion was made to him, not as a trustee, but as an 
ance on Newstead, upon whatever fund that may ; administrator of the estate. It was an exceptional 
be chargeable — we say nothing about the corpus — incident ; whether right or not I need not say. 



we think cannot be deducted from the income of 
the cestui que trust ; the trustee was not compelled 
to insure however prudent it might be to do so. 
At first it struck me that the cestui qiie trust might 
have consented to insure, but it appears she did 
not. The £8 8s., for the lease, and the 15s., must 
be paid out of income, and as to all the others, 
they are not payable out of income out of what- 
ever fund they may be payable. The costs of all 
parties to be paid out of the corptis. 

LuTWTCBE, J. ; — I concur in the views expressed 
by the learned Chief Justice. With reference to 



Probably it would not be desirable to extend the 
application of the principle, but being a very rare 
case it is hardly worth while to make any further 
comments upon it. It was an exceptional case, 
and was so dealt with by the court. 

Attorneys for the plaintiffs. Hart di Flower, 
Attorneys for the defendant, Little^ Brow^te (t 
Ruthning* 
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August 8th, 1879. 

REGINA V. BARTON. 

Marriage — Time of celebration of — Validity of 

marriage — Bigamy — Bigamous marriage beyond 

jurisdiction of tlie colony — 29 Vict,, No. 11 — 

28 Vict., No. 16, sect. 11. 

The 11th sect, of The Marriage Act, 1864, is merelj 
directory, and therefore a marriage celebrated before 8 
o'clock a.m. or after 8 o'clock p.m., is not on that account 
void. 

The statute, 9 Gko. IV, cc. 31 & 83, are repealed in this 
colony by 29 Vict., No. 11, and the repeal is not limited 
by the latter or any other statute from affecting the juris- 
diction of the Supreme Court. Consequently, the court 
has no jurisdiction in the case of a bigamy or other offence 
committed outside of the colony and its dependencies. 

SPECIAL CASE RESERVED. 
The prisoner, in the year 1874, was married in 
Queensland by a minister. The marriage was 
regular in every respect excepting that it was 
celebrated after the hour of 8 o'clock p.m. Some 
time after the celebration of this marriage the 
prisoner went to England and there went through 
the form of marriage with another woman, the 
first wife being still alive, and then returned to 
Queensland. The question reserved for the con- 
sideration of the court was whether the first 
marriage, having been celebrated after the hour 
of 8 o'clock p.m., was valid. 

Swamvick appeared for the prisoner. 

LiLLEY, C.J. : — The question reserved by this 
case for our decision is, whether a marriage after 
8 o'clock in the evening was valid ? If it was, 
then the prisoner's second marriage during the 
life of his first wife was bigamous, and the con- 
viction must be affirmed. If ihe first marriage 
was not valid, then the second was lawful, and 
the conviction must be set aside. Our decision 
must depend upon the effect to be given to the 
proviso to the 11th section of The Marriage Act of 
1864, which is as follows : — ** Provided that no 
marriage celebtated by any minister or regis crar 
shall be deemed to be legal or valid unless cele- 
brated between the hours of 8 o'clock in the 
morning and 8 o'clock in the evening." It will 
be observed that the prohibition is absolute. It 
depends in no way on the will, knowledge, inten- 



tion, or good or bad faith of the parties to the 
marriage. It is fatal to the innocent, who believe 
themselves to be marrying within the prescribed 
hours equally with the wilful or designing who 
may be knowingly marrying out of time. All the 
clocks in the village may indicate the hour to be 
seven, but if it can be shewn by exact scientific 
observation that it was in fact one minute past 
eight, the marriage will be void. At any time, 
however distant, the proof of this circumstance 
will avoid the marriage. Time has no healing 
influence upon it. The evidence of some local 
philosopher with his chronometer, if believed by 
a jury, will suffice to invalidate a marriage solem- 
nised in good faith, sever the long established and 
publicly recognised relation of man and wife, 
reduce a seemingly legitimate family to bastardy, 
and deprive them of their right to their ancestors' 
property. The language of a statute must, how- 
ever, receive the interpretation conveyed by its 
ordinary meaning, however cruel or oppressive 
may be the cansequences. It is binding upon ub 
to give effect to the intention of the Legifllatare, 
if it is dear and unmistakeable. If the whole 
law on the subject is consistent, and pronounced 
to one end, it must take its course. Section 12 
of the statute which follows the above proviso, is 
as follows : — ** Every marriage which shall be 
celebrated by any minister or registrar as afore- 
said, after oath or solemn affirmation so made, 
shall be a legal and valid marriage to all intents 
and purposes, and no other marriage, except as 
hereinafter provided, shall be valid for any pur- 
pose." This section would seem to be unnecessary 
if it were not inserted to show that some of the 
preceding requirements are essentials, whilst some 
of them are only directory. If this section was 
intended by ihe Legislature to point out all the 
essentials to the validity of the marriage, it is 
inconsistent with the absolute terms and effect of 
the proviso in the 11th section. In such a case 
there is a clear rule of interpretation for our 
guidance, the later provision of a statute gives 
the law and prevails over an inconsistent preceding 
oner Section 12, when it speaks of a marriage 
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property in the bridge, including the approaches, 
was handed over to the Goverument, and that 
those Acts had the eliect of abolishing tolls on the 
bridge for all future time, unless authorised by 
express enactment, and not merely the effect of 
abolishing the particular toll then charged. That 
the Loccd GxyvemnutU Act of 187 8 y being a 
general enactment, which vests in the Corpora- 
tion (9ec iiJ^O) all bridges within the Municipality 
was not sufficient to repeal the Bridge Acts which 
vested the Victoria Bridge in the Government, 
and to repeal the provisions of those Acts as to 
tolls not being charged on tlie said bridge. That 
the section giving the Council the right to charge 
tolls upon bridges belonging to the Corporation 
sustained the construction that the Victoria 
Bridge did not pass from the Government, and 
went to show that the general act was not in- 
tended to pass it. That section 245 of the Local 
Go-vernmerU Act of 1878 shewed specially that sec- 
tion 240 was not intended to pass anything con- 
cerning which there was a special act, and there- 
fore that it was certainly not iiitended to pass this 
bridge. That section 245 also only gave the 
Grovemor^in-Coimcil power to proclaim bridges 
under the charge of the Corporation where they 
were within the Municipality. That the word 
'* control " in section 236 was capable of two con- 
structions, as shown by its use in section 167 and 
in By-law 24, and tnat the word did not mean 
" maintain or construct.'' That if the proclama- 
tion of the Governor was to have the effect of 
bringing the bridge under the provisions of the 
Local Government Act, it would in effect be re- 
pealing the provisions in the acts as to tolls. 
That the construction of the Bridge Acts was that 
tolls should henceforth cease, and that tlie general 
enactment would not be sufficient to empower the 
Corporation to reimpose tolls. That the fact tiiat 
the general enactment empowering the Corpora- 
tion to impose tolls had been passed, strongly sup- 
ported the contention tliat the bridge was not 
intended to be included under section 245, or 
under the Act at all, and, therefore, the 
Grovemor*8 proclamation under section 245 would 
have no effect, and would not apply to it. Assum- 
D 



ing that the bridge was brought imder the control 
of the Corpoi*atioii, then he submitted that a 
meaning could be given to the word '' control " in 
section 236, and to the words '* charge and 
management'' in section 245, and that the general 
enactment would not do away with the provisions 
of the Bridge Acts, and would still leave with the 
Government the duty of maintaining the bridge 
iree of tolls. Lastly, he contended that the 
Coi-poration were not bound to repair or 
maintain the bridge at all, which was a question 
that had never been decided, and he further 
cited the following cases: — lyUlianis v, Fritchard^ 
4i TM,, '2; Eddington v» Bonnan^ 4i TM., 4; Bor* 
oxigh oj Bathurst v, Macpfierson, 4 App. Cases , ^56 ; 
Winch V, Conservators of the Thames, L.H,, 7 C,l*., 
448, on appeal LM,, 9 C'./*., 416 ; C(niservdtors of 
tlie Thames v. Hall, L,H,, 3 6.i^., 415, 

LiLLBT, C.J., in giving ihe judgment of the 
court, said : In this matter a rule nisi lias been 
drawn up to show cause why ki' mandamus should 
not issue against the Municipal Council, com- 
manding them to ta&e upon themselves the care, 
maintenance, control, and management of the 
Victoria Bridge. We think the rule is a little too 
lai^e in its terms, because the law has thrown 
upon the council the control, care, charge, and 
maintenance of the bridge; and it is quite 
possible if we allowed this rule to go in these 
terms, Tvheuever there was a lack of repair upon 
the bridge, or any other neglect of control or 
management exercised by the council, the Crown 
would come back upon this general rule instead 
of applying for a rule for the discharge of a par- 
ticular duty. We think, therefore, it would be 
better to confine our judgment to the matter 
which has actually been submitted to us — in 
effect, can the Government hand back to the 
council the Victoria Bridge, or in other words — 

in more limited terms as stated by Mr. Real — are 
the council liable to maintain the structure of 
tlie bridge under the proclamations which the 
Goveruor-in-Council has issued since the passing 
of the Local Government Act? That will depend 
upon the various constructions which have been 
submitted to us — upon our general opmion upon 



18 



THE QUEENSLAND LAW JOURNAL. 



ld84. 



the various matters which have been submitted 
to us by Mr. Real. We think that the Bridge 
Act of 1876 and the following Aot of 1877, under 
which the Government acquired the property in 
the Brisbane Bridge, left nothing further to be 
performed in the interests of the municipality — ^I 
mean, left nothing further at that time to be pre- 
foniied by the municipality. It was a complete 
purchase by the Government. They took over 
the whole control, management, and maintenance 
of the bridge; and by the Act giving them the 
property in the bridge it was freed from tolls. It 
was handed over to a body which probably has 
jio authority to impose tolls. The Govemor-in- 



all public bridges.'' By the proviso to that section 
— I only refer to this proviso foi* the purposes of 
construction — '' the council of a* shire shall not be 
charged with or bound to see to the construction 
or maintenance of any main road/' Now, wb&t 
is the meaning of the words " care, construction, 
and management used in that section, or of the 
word " control," which is used in the 236th 
section) We tliink that^ although " control " will 
ordinarily mean government or uuuiagement» 
still, looking at the statute, it lias a wider inter- 
pretation, and includes maintenance, more espe- 
cially when it is coupled with the words '* care aud 
management." We think the proviso shows that 
Council has no authority to impose tolls upon the ' the words ** care, construction, management, cuid 



bridge. He can only do that by virtue of some 
statute giving him the necessary power. It was 
passed from a body having authority to impose 
tolls, to a body having no such power without 
a special statute. The bridge, then, was freed 
from tolls. We think the language of the statute 
means nothing more tlian this — ^the existing tolls 
shall " cease and be determined. So far as that 
Act was concerned, there was no power given to 
tlie Grovemment, who became the possessors of 
the bridge, to impose tolls. The Municipalities 
Act, which was in force at that time was repealed 
by the Local Government Act which was after- 
wards passed. We think that the determination 
of the questions submitted to us depends entirely 
upon the Local Government Act of 1878, Now, 
by that Act, by section 167, the municipality has 
power to open and regulate the width of new 
public or private roads and ways. They have 
power, by section 248, to establish tolls, rates, 
and dues upon any road, bridge, aud any works, 
and to make the necessary by-laws for the collec- 
tion and management of such tolls, rates, and 
dues. Then, by section 237, '* the council of 
every umnicipality shall liave the care, construo- 
tion, and management of all public highways, 
bridges," and other public works. It is only 
necessary to refer to bridges. By that section, 
then, the council of every municipality " shall 
have the care, construction, and management of 



control," include maintenance, because it was 
thought necessary by the Legislature in the pro- 
viso to except '" maintenance " in the case of a 
council of a ahire. If they had not made that 
exemption, the Legislature manifestly thought 
that " care, construction, and management " 
would have included maintenance. That being 
BO, then we have tlie 240th section, which vests 
the materials of all public highways, bridges, and 
so forth, aoid all matters and things appurtenant 
thereto, in the municipality of the district within 
which the same respectively are. Upon that 
arises the question which was argued strongly by 
Mr. Keal — W^hether the Brisbane Bridge is within 
the umnicipality? We think that the bridge is 
within the municipality. The bridge is a high- 
way carr}nng a road on one side of the river over 
to the other, both sides of the river — that is, the 
land on both sides of tlie river — being within the 
municipality. The bridge, in fact, is a portuHi 
of the road linking the two halves of the muni- 
cipality together. The abutments on eadi side 
are witliin the municipality — on one side in the 
nortli side, aud on the other in the south side. It 
certainly cannot be said tliat the bridge is outside 
the mmiicipality. If it had been a bridge with 
one arch it might have gone over without touch- 
ing the soil or water of the river, which we think 
is not within the municipality ; but there was an 
original authority given by statute — ^and this has 
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not been in any way revoked — giving the con- 
structors of tlie bridge within the municipality of 
Brisbane leave to rest in the bed of the river the 
piers necessary for carrying the mid structure of 
the bridge. There they have rested ever since. 
We think by a necessary construction that the 
bridge is within the municipality of Brisbane. 
I have deflcribed the structure as nearly as 1 need 
to show the foimdatiou of our opinion. But if it 
needed any fiuther support than our opinion in 
tliat respect, the 236tli section of the Local 
Government Act provides that — 

Where any river creek or watercourse is so sitaated 
that at any place one bank thereof only is within the 
municipal district of any municipality the Governor- in- 
Coancil may by proclamation order and declare that any 
bridge or ferry across such river creek, or watei course at 
such place and the approaches thereto or so much of 
either bank at such place as may be necessary for the con- 
venient construction and use of a bridge or ferry and 
proper approaches thereto respectively thereat shall be 
under the control of the council of such municipality. 

" Control " here, we think, has the meaning which 
we ascribe to it — ^that it includes maintenance; 
and we think the effect of tlie proclamation under 
this section would be to bring the bridge within 
the municipal government and within the muni- 
cipality, even if the material structure of the 
bridge happened to be just outside the munici- 
pality. Of coiurse that is putting the argument 
even more strongly against Mr. KeaFs contention 
than is needful in this case, because the bridge, as 
1 have said, rests its two ends actually within the 
municipality. Then we have here the bridge 
situate within the municipality — ^the property of 
it — ^that is, the materials of the bridge — vested in 
the municipality. As to that vesting, it was con- 
tended by Mr. Real that, this being a general 
enactment, it was not sufficient to divest the pro- 
perty of the bridge which had been previously 
vested in the Government of the colony. There 
is no doubt that artificial rules, where there is 
nothing else to assist in the construction of a 
statute are very useful, but we think that the arti- 
ficial rule just referred to does not apply here. 
That statute is passed after the passing of the 



Bridge Act vesting the property in the Govern- 
ment. The language of the 240th section is cer- 
tainly large enough in itself to divest the property 
out of the Crown; and it is to be observed that 
in the old MunicipaiUies Act^ which was repealed 
by the Local Government Act, there was no provi- 
sion vesting the propei*ty of streets and bridges in 
the Municipal Council. There seems to have 
I been some reason, therefore, for passing this 
, 240th section. All the roeuls and bridges and 
I streets m the colony would be vested in the 
Crown if this section had not been passed, and 
there is nothing in it to show that it was the in- 
tention of the Legislature that there should be 
any exception. All the bridges constructed in 
the various districts were previously the property 
of tlie Government, but this Act sweeps them all 
into one general class and vests the property in 
the various mimicipalities — ^in the Brisbane 
nmnicipality in the case c^ the Victoria Bridge. 
The only other question raised is — What was the 
effect of the Governor's proclamation 1 By sec- 
tion 245 there is a reservation — an exemption 
from the jurisdiction of municipalities in favour 
of the Government under certain circmnstances. 
It is provided that — 

Nothing herein contained shall authorise the inter- 
ference of any council with any public road street 
bridge ferry wharf or jetty not formed constructed 
erected or established by such council and which may bo 
excepted from the jurisdiction of such council by any 
proclamation made or to be made by the Govemor-in- 
Council or respecting which separate provision shall have 
been or shall be made by any Act. Provided iflways that 
the Go?emor-in-Council may by proclamation authorise 
any council to take upon itself the charge of any such 
public road streeL bridge ferry wharf or jetty within the 
limits of the municipality. 

Well, that tlie Government has done. What is 
the meaning of the word '* authorise?" We 
think, that it means that the Governor may pLwe 
any bridge within the municipality under the 
•' care, control, and management " of the munici- 
pality, and they must take it. W^e think, tliat 
'* authorise " really means looking at tlie rest of 
the section as well, that when tlie Govemor-in- 
Council lias issued a proclamation, it is an im- 
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perative duty on the part of the Municipal 

Council to perform the statutory provisious. By 

a subsequent part of the sauie section (the 245th) 

it is provided that — 

ypon any saoh proclamation as last aforesaid any exist- 
ing trust or other provision for the management control 
or other dealing with any such public road street bridge 
ferry wharf or jetty as aforesaid created in pursuance of 
any Act then in force or by other competent authority 
shall thereupon and thereafter cease and determine. 

So that in effect, if there had been anything left 
ill the Bridge Acts of 1876 and 1877^ it was taken 
away by force of this subdiyision of section 245. 
We think there is nothing more to say upon it. 
We will limit the rule. With the large expres- 
sion of opinion which we have given for the 
general guidance of the parties on the whole ques- 
tion, our command will simply be that the writ 
issue. Of course it will not be necessary to take 
the writ out, but the rule will be made absolute, 
commanding the corporution to repair the bridge. 
That will be quite enough. 

Solicitors for Corporation, Macpherson dc 
Miskin, 

Solicitor for Crown, Crown Solicitor. 



IN CMAMBEIUS. 



LiLLEY, C.J. 



June 24. 
July 2, 
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Practice — Abortive Trial — Discharge of Jury — Second 
Trial— Taxation of Costs— Fees of Counsel 

In this action, which was one for defamation, there were 
two trials, the first of which was abortive, and the jury 
were discharged without giving a verdict. On the second 
trial the verdict of the majority was taken by consent, and 
£50 damages given for plaintiff. At the trial an order was 
made disallowing the plaintiff the costs of the first trial. 
{Vide supra, p. 8). 

On a summons for review of taxation of plaintiff's bill 
costs taken out by defendant — 

Held: — That plaintiff was only entitled to costs of such 
matter prepared for the first trial as was available and used 
for the second trial. And that the costs of the attendance 
of witnesses should only be allowed from the date of the 
close of the second trial. 

Lambert v. Lyddon, 4 D. d' L., 400; and Lord v, 
Wardle, 6 Dow, 174 extended. 



Henderson v. Adelaide Fire and Marine Insurance Com- 
pany, 1 Austn, Jur. 116, followed. 

The defendant had also paid his loading and junior 
counsel equal fees on the brief on the trial and the Master 
had allowed the fee to junior counsel at two-thirds of the 
fee paid to the leading counsel. 

Held: — On a cross summons, taken out by defendant to 
revise the taxation and allow the junior an equal fee, that 
the allowance was right. 

Lilley for defendant cited Bird v. Appletoti^ 1 
East 111 : Edwards v. Brown^ 1 C. rf J., 354 ; 
Lickbarrow i\ Masorif 6 T.R , 131 ; Brown v. 
Clarh, 12 M. dt W., 25; 1 D. Jt L., 409; Hen- 
derson V, Adelaide Fire and Manne Iwurafice 
Company {Supra), 

Power for plaintiff. 

LiLLBT, C.J., In this case, on the trial 1 refused 
to allow the plaintiff the coata of the first triaL 
There has been a taxation, and this is an appli- 
cation for a review, the defendant objecting to 
various charges for witnesses on the first trial and 
for briefs. There was aoiother point as to the 
judgment, which I decided in favor of the defen- 
dant and ordered an amendment. I also inti- 
mated my opinion on the authority of a Victorian 
case (Henderson v. Adelaide Fire and Marine 
Insurance Co., 1 Australian Jurist, 116), which I 
said I should follow, that the cost of witnesses up 
to the time of the tinish of the first trial should 
be disallowed, and all costs, except the costs of 
attending from the date of the close of the first 
trial to tlie close of the second, will be disallowed. 
Then witli respect to the briefs, 1 have fouAd upon 
a research on my own account, a case which, I 
think, determines the matter, at all events lays 
down a principle wliicli will guide us — Lambert v. 
Lydilon, ^ Bowling <& Lowndes, 400. There is no 
doubt that the costs of tlie briefs are costs of the 
trial, and would be entirely lost except so far as 
they were available and used for the second trial. 
In Lambert v. Lyddon there had been a trial, the 
plaintiff had failed, a new trial had been ordered 
but the parties compromised, the plaintiff being 
allowed his costs as if the second trial had taken 
place, and the verdict had been given for him. 
Then the question came up as to wliat costs of 
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this oolony formed part of the eolony of New 
Soath Wales, the doabt, whether under the Im- 
perial Statute the oourt had jurisdiotion was 
exploded by the decision in this case, at page 48. 
The Chief Justice, in his judgment, says: — 
*" The doubt which I suggested at the trial has 
been removed by further considering the words of 
the statute creating this offence. That statute 
was, by the 9 Geo. IV., c. 88, incorporated in our 
laws, and is therefore the law of the colony. If 
the enactment has been passed by a colonial 
legislature it would have no force as to marriages 
contracted elsewhere than in the colony legisla- 
ting. But the British Parliament has legislative 
authority over all the colonies, and over all 
British subjects everywhere. I think, therefore, 
that the courts of this colony have jurisdiction 
over the offence, although committed out of the 
colony." That case was subsequently followed 
by Reg. v. Rogers^ 9 N,8,W. Reports, 34. Since 
then the legislature of this colony, I assume, with 
a knowledge of the law and the effect of these 
decisions, has by subsequent enactments done 
something which has had the effect of lessening 
or diminishing the jurisdiction of this court, as I 
hold there can be no doubt as to the meaning of 
the legislature when it passM The Criminal Statutes 
Repeal Act of 1866. Before it had passed that 
Act it had passed The Offences against the Person 
Act of 1865, the 68th section of which relates to 
bigamy. That Act in that section merely took 
the corresponding section of the English Act, 
9 Geo. IV., c. 81, and altered the word *' England" 
to " Queensland," and otherwise adapted it to 
this colony. The Criminal Statutes Repeal Act of 
1865 recites, that by several Acts of the then 
present session of Parliament of which The 
Offiences agaiiut the Person Act formed one, divers 
Acts and parts of Acts, amongst which 9 Geo. IV., 
c. 81, was included, have been consolidated and 
amended, and that it is expedient to repeal the 
enactments so consolidated and amended, and 
proceeds to repeal amongst others the Act 9 Geo. 
IV., c. 81. Consequently, this a2nd section of 
9 Geo. IV., c. 81, was swept away, and being swept 



away nothing remained but the enactment passed 
by the colonial legislature — namely, The Offences 
against the Person Act of 1865, which has no force 
in respect of marriages contracted beyond the 
colony. Should this conviction be sustained, 
another difficulty strikes my mind. A prisoner 
who has once suffered his punishment is entitled 
to plead that he has been convicted and suffered 
the punishment, and is not liable to be again 
convicted for the same offence. Now in another 
British possession some distance away from here, 
supposing this man was tried again, he would say 
that he had been already tried and convicted, 
and had suffered his punishment in this colony 
under the Consolidated Act. The court trying 
him would say it was beyond the power of the 
Queensland legislature to enact an Act whereby 
a crime, which is local, and which had been com- 
mitted outside their jurisdiction, is made amenable 
to the laws of Queensland, and he would be con- 
victed and punished ; and so he might be tried 
and punished in every place of Her Majesty's 
dominions where there is a separate jurisdiction. 
The strange result of this legislation seems to be 
that this is the only part of Her Majesty's 
dominions where this man is safe. The answer I 
give to the second question is, that this court has 
no {urisdiction. 
Attorney for the prisoner, Norris. 



July 15th, 1879. 

MACDONALD v. TULLY. 

Pastoral Lease — License to Depasture — Contract — 
Evidence — Damages — Measure of — 20 Vict., 
No. 15—29 Vict., No. 23. 

H. having tendered for certain blocks of ooantry, the 
tenders were accepted on the 17th July, 1861. Previous 
to the acceptance M. purchased all H.*s estate, right, title, 
and interest of, in, and to the said blocks or runs. H.'s 
interest in the blocks was transferred to M., with the 
sanction of the Government, and on the 23rd July, 1861, 
he was Informed by the Government that the runs had 
been transferred to him. M. held possession of the runs 
and occupied them with stock until the year 1866, and 
paid all the rents and assessments upon them, and applied 
to have leases of the runs lor 14 years granted him by 
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the Government. On the 13th March, 1866, the Govern- 
ment declined to grant him leases of the runs, bat in 
1867 granted him leases of country which they alleged to 
be the runs. Abont Juno, 1866, M. received notice from 
B. to remove his cattle from the runs, and was also 
requested and directed by the Government to remove 
them. M. having brought an action against a nominal 
defendant appointed by the Government under The Claimi 
againtt Oovemment Act for damages for the loss of the 
runs, evidence was admittted at the trial that In valuing 
pastoral country, good sheep country, such as that in 
dispute, was estimated at so much per head for the number 
of sheep on the station, the market value per head being 
increased when the number of sheep was comparatively 
small for the grazing capabilities of the run, and lowered 
when the run was more largely stocked, and the learned 
judge directed the jury that the measure of damages was 
the loss which M. had sustained through losing the country 
and removing his sheep, and that they might give interest 
on the amount of damages awarded. 

Held, that there was a sufficient contract binding upon 
the Government to grant a lease of the runs. 

That there was a breach of contract committed by the 
Government, entitling M. to a remedy from the Grown 
under The Claimt againet OavemmerU Act, 

That M. could recover unliquidated damages. 

Held alto, that the evidence was properly admitted, and 
that the jury ought not to have been directed not to give 
damages for the speculative loss of good will, premium, 
or business profits, and that they ought not to have been 
directed that they might give interest on the damages 
awarded. 

An action to reoover damages for an alleged 
breach of a contract to grant a lease of certain 
land was brought by the plaintiff against the 
defendant in the Supreme Court, by virtue of a 
petition presented to the Governor, under The 
Claime against the Oovemment Act {20 Vic., No, 15), 
The petition, in accordance with that statute, was 
referred to the learned judges; an order was 
made that the petition, be treated as a writ, and 
the defendant appointed by the Government as 
nominal defendant. 

The plaintiff's statement of claim set out that in 
1858 one James Leith Hay, then of Bockhampton, 
tendered, under the Orders-in-Council then in 
force, for certain blocks of country under the 
names of Eilmore, Dura, and Ludwig, in the 
Leichhardt district, which was then a part of 
New South Wales. W. H. Wiseman, the then 
Commissioner for Crown Lands for that district, 
examined the blocks of country and marked their 
boundaries; on July 17, 1861, the tenders were 



accepted. On or about April 2, 1861, the plaintiff 
purchased from Hay all his <* estate, right, title, 
and interest of, in, and to the blocks of country ;" 
and such interest was duly transferred, with the 
sanction of the Government, to the plaintiff, in 
accordance with the regulations then in force. 
Notice of the transfer was duly given in the 
Government Gazette, and the plaintiff was also 
informed by the Government that the runs had 
been transferred to him by a notification under the 
hand of A. C. Gregory, then Chief Conmussioner 
of Crown Lands. The rent and assessment 
required to be paid in respect of each of the rans, 
together with all other charges in connection 
therewith, were duly paid into the Treasuiy 
during the time the plaintiff remained in pos- 
session. The plaintiff stocked and occupied the 
runs in accordance with the law then in existence, 
and had never been guilty of any act whereby a 
forfeiture might have accrued, or whereby his 
right to have leases granted to him was lost. He 
held undisputed possession of the runs from the 
date of the transfer until the time when the 
Government refused to grant him leases of them ; 
and during such possession spent large sums of 
money in improvements and making the country 
available for pastoral purposes, in addition to the 
heavy expenses incident to averting the attaoks 
of the then hostile aborigines. On March 18, 
1866, the plaintiff had done all that was necessary 
to have leases of the country granted to him; 
but on that date the Government refused to 
perform the contract which he alleged they had 
entered into, or to grant him leases of the 
runs— except of a very small portion, entirely 
insufScient for pastoral purposes— and with this 
exception they had ever since ignored and denied 
his right to such country, and had concurred in 
his eviction from it. On May 9, 1866, the Govern- 
ment granted leases of the runs, with the exception 
referred to, under the names of Springsure, Spring 
Creek, and Miallo, to John Fraser, William 
Manson, and William H. Bichards, carrying on 
business as graziers under the style of W. H. 
Richards and Co. On May 81, 1866, the plaintiff 



1879.] 



28 



received a notice from this finn, cautioning him 
against farther trespass upon the runs of Bpring- 
sore, Spring Creek, and Miallo, and ordering him 
to remove therefrom ail sheep and stock then 
being depastured upon them ; threatening further 
that, if this were not done within forty-eight 
hours after the receipt of the notice, plaintiff's 
sheep and stock would be impounded. In conse- 
quence of the receipt of this notice, and the fact 
that Richards and Go. held the leases mentioned 
the plaintiff was forced to give up possession, and 
at the request and by the direction of the Oovem- 
ment did so. In December, 1867, the Oovem- 
ment issued leases to the plaintiff of certain lands 
therein described, those lands consisting in part 
of the small portion of the runs of Ludwig, Dura, 
and Eilmore, already referred to, and of country 
not forming part of these runs, but of which the 
plaintiff was then, and had been for some time, 
in possession, under the names of Olenora, Fern- 
lees, Yangorra^ and Glenora No. 2, and to leases 
of which he was then entitled In consequence 
of such action on the part of the Government, 
and his eviction from the said country, the plaintiff 
alleged that he suffered great loss ; that he had 
been deprived of the right to use and occupy 
such runs for pastoral purposes, of the profit 
which would have resulted from such occupation, 
and of the value of his improvements ; that he 
was prevented from disposing of the country and 
the stock thereon at a considerable profit ; and 
that he had incurred great expense in endeavouring 
to procure the granting of the leases in question. 
He estimated the loss which he had suffered by 
the refusal of the Government to grant such 
leases, and by the other circumstances set out, at 
£20,000, and claimed that sum and such further 
and other relief as the nature of the case might 
require. 

To this statement of claim the defendant de- 
murred on the following grounds: — 1. That it 
disclosed no valid daim which could be maintained 
against the Government of Queensland within 
the meaning of the Act, 20 Vict., No. 15. 2. That 
it showed no right accruing to the plaintiff capable 



of being enforced under such statute. 8. That it 
showed no actual peremptory legal right accruing 
to the plaintiff to demand from the Government 
the issue of the leases to the plaintiff. 4. That 
whilst it sought to claim damages for a refusal by 
the said Government to grant leases to the plain- 
tiff, it showed no right on the part of the plaintiff 
to enforce the issue of such leases to him, or to 
claim damages for any such refusal. 5. That it 
sought to recover unliquidated damages, but 
failed to disclose a sufficient cause of action 
maintainable under Act, 20 Vict., No. 16. The 
defendant also demurred to so much of the state- 
ment of claim as alleged as breaches of contract, 
the refusal of the Government to grant leases 
of the land in question, on the grounds — 
(1) that it disclosed no contract or engagement 
with the plaintiff to support the breaches com- 
plained of, and (2) that it did not show that the 
plaintiff made any demand or request for the 
grant to him of the leases referred to ; and to so 
much of the statement of claim as related to and 
alleged, as a cause of action, the eviction of the 
plaintiff by the defendant, on the grounds— 
(1) that the said matters disclosed no cause of 
action ; (2) that no such action is maintainable 
under the Act, 20 Vict., No. 12, nor any action for 
wrong committed according to the matters stated ; 
and (8) that unliquidated damages for an eviction 
cannot be recovered under the statute. 

Griffith, Q,C., Harding ^ and Real appeared for 
the plaintiff. 

The Attorney-General (Pring, Q.C.j and Garrick 
for the defendant. 

Ltttwyche, J. : — This case comes before the 
court in the shape of three distinct applications. 
First, on demurrer to the plaintiff's statement of 
claim. Secondly, on a motion for judgment ; and 
thirdly, on a motion for a new trial. The present 
plaintiff presented a petition to the Governor of 
the colony under The Claims against Government Act 
(20th Vict., No. 16), on the 20th December, 1867, 
and having been referred to the Supreme Court 
for trial, the cause came on in the ordinary course 
before me and jury of four at Bookhampton, on 
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the 29th of September, 1869, and lasted six days. 
The plaintifif claimed oompensation from the 
Government in the form of damages in* respeot of 
the refusal of the Oove'rnment to grant him leases 
for the runs of Dura, Ludwig, and Eilmore, in 
the Leichhardt district, and also in respect of his 
eviction from those runs. The jury found a ver- 
dict for the plaintifif, with £16,926 -damages, but 
on the 6th of September, 1870, an order was 
made by the Full Court, then composed of the 
late Chief Justice (Sir James Cockle), and myself, 
by which the judgment was arrested. The plain- 
tifif subsequently obtained leave to appeal to the 
Privy Council, but he did not prosecute his 
appeal, and the matter remained in abeyance for a 
considerable interval. A second petition was < 
afterwards presented by the plaintifif to the Gov- 
ernor, in pursuance of the same Act, and was by 
him referred to the court, and an order was 
accordingly made on the 21st of October, 1878, 
that the matter of the said petition should proceed 
as an action under the Judicature Act. The claim 
made by the plaintifif m this proceeding was 
substantially the same as that which he had made 
under the first petition. The defendant demurred 
to the plaintifif's statement of claim, and after 
argument the court reserved its decision. The 
action was afterwards tried at Bockhampton, 
before Mr,. Justice Sheppard and a jury of four, 
on Saturday, April 12th, 1879, and five following 
days, when the jury again returned a verdict for 
the plaintifif, awarding him £12,000 as damages, 
with interest amounting to £7,700 at 6 per cent, 
from June, 1866, to April, 1877. The learned 
judge, after the jury had delivered their verdict, 
directed judgment not to be entered then, and 
left either party to move for judgment. Accord- 
ingly, on the 6th of May, the plaintifif moved the 
court to enter judgment for him on the findings 
of the jury. The aguments of counsel on both 
sides having been heard the court took time to 
consider. The defendant, on the 9th of May 
following, having moved for and obtained a rule 
nisi for a new trial, cause was shown against the 
rule on the first day (May 20th) of the following 



term, and after argument in support of it, the 
decision of the court was reserved. The whole 
merits of the dispute between the parties having 
thus been fairly brought to the test of the law, 
it remains for the members of the court before 
whom the matters in question were argued to 
state the opinions which they have formed, and 
I proceed to express my own« It will be conve- 
nient first to set out in substance the pleadings, 
and then proceed to deal with the demurrer to the 
plaintifiTs statement of claim. The plaintiff 
conmiences by alleging that in years 1658-9, 
one James Leith Hay tendered for certain blocks 
of country named Ludwig, Dura, and Eilmore, 
under the Orders in Council at that time in force 
in Queensland: that his tenders for the said 
blocks, described as situated on Minerva Creek, 
were, on the 17th of July, 1861, accepted by the 
Governor ; that before such acceptance, viz., on 
the second day of April, 1861, the plaintiff pur- 
chased from J. L. Hay all his estate, right, title, 
and interest of, in, and to the said blocks or runs ; 
that, all Hay's interest in the same was duly 
transferred with the sanction of the Government 
to the plaintifif, and that the plaintifif was in- 
formed by the Government on the 28rd of July, 
1861, that the said runs had been transferred to 
him ; that the rent and assessment required to 
be paid in respect of each of the runs was paid 
into the Colonial Treasury, and that the plaintiff 
during the time of his possession of the runs 
regularly paid to the Government all moneys pay- 
able by him as such transferree as and for rent 
and assessment in respect of each of the runs. 
The plaintifif went on to state that he stocked 
and occupied the said runs in accordance with 
the laws and rules regulating the occupation of 
Crown lands in the colony ; that he held undis- 
puted possession of each of the runs from the 
time of the transfer until the time when the 
Government refused to grant leases of the runs 
to him, and that he occupied the same with stock 
from the 7th February, 1862; that during the 
period of such possession and occupation he 
expended large sums of money in improving the 
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runs and making them available for pastoral 
purposes ; and that he had done all things neces- 
sary to entitle him to have leases of the runs 
for fourteen years granted to him by the Govern- 
ment. The statement of claim proceeded to 
allege that on the 18th of March, 1866, the 
Government refused to perform the contract 
made with the plaintiff, and to grant leases of 
the runs, except a very small portion thereof, 
entirely inadequate for pastoral purposes, and 
have ever since denied, with the exception afore- 
said, his title thereto, and have concurred in his 
eviction from the runs by the firm of W. H. 
Richards & Co., to whom the Government granted 
leases of the runs, with the exception aforesaid, 
under the names of Bpringsure, Spring Greek, 
and Miallo. The statement of claim next averred 
that shortly after the 81st day of May, 1866, the 
plaintiff received a notice from W. H. Richards 
& Co., requiring him to remove all his stock from 
the runs, and informing him that they were then 
in possession of leases of them ; that afterwards 
Richards and Go. gave the plaintiff notice that 
they would impound his sheep and stock unless 
he removed them within forty-eight hours after 
the receipt of such notice ; that in consequence 
of the receipt of such notice and of the granting 
of the leases to Richards and Co., the plaintiff 
was compelled to remove, and at the request and 
by the direction of the Government did remove 
his sheep and stock from the runs. The state- 
ment of claim, after referring to the issue in 
December, 1867, of leases to the plaintiff of runs 
bearing the names of Ludwig, Dura, and Eilmore, 
but consisting partly of lands comprised of the 
said small and inadequate portion of the original 
runs of Ludwig, Dura, and Eilmore, which was 
excepted from the leases to Richards and Co., 
and partly of land of which the plaintiff was 
then and had long been lawfully in possession, 
under the names of Glenora, Fernlees, and 
Yangora, and Glenora No. 2, went on to allege 
that in consequence of his being compelled, 
requested, and directed to remove his sheep and 
stock, and of having so removed them, the plaintiff 



sustained grievous loss by such removal, and 
concluded with paragraphs (21 and 22) setting 
forth several heads of special damage and esti- 
mating the loss which he had sustained by reason 
of the refusal to grant him leases, ** and the afore- 
said premises " at the sum of £20,000, which he 
claimed from the defendant. The defendant, in 
his statement of defence, denied that the Govern- 
ment refused to grant leases to the plaintiff of 
Ludwig, Dura, and Eilmore, and alleged that on 
the contrary the Government did issue leases of 
those runs to the plaintiff ; that after the plaintiff 
had purchased from Hay the runs of Ludwig, 
Dura, and Eilmore, as described and set forth in 
par. 6 of the plaintiff's statement of claim and 
after the transfer of the same to him, and after 
he had entered into possession and occupation of 
the same, certain disputes arose between certain 
persons named W. H. Richards and E. G. Moriarty 
relating to certain runs then held by them under 
accepted tenders from the Government, and situated 
on certain creeks named Arcturus and Springsure 
Creeks, and adjoining the southern boundaries 
of the plaintiff's said runs of Ludwig, Dura, and 
Eilmore; that when these ^disputes arose the 
plaintiff claimed to be entitled to a large portion 
of the country so in dispute between Richards 
and Moriarty, asserting that the creek called 
Springsure Creek, on which the runs in dispute 
were sitated, was the same Springsure Creek 
mentioned in the descriptions contained in the 
accepted tenders of J. L. Hay; that in conse- 
quence of such disputes a survey was made of 
the whole of the country so in dispute, and of the 
runs called Ludwig, Dura, and Eilmore; that 
after the survey, and on the report of a special 
board appointed by the Government to investigate 
the claims aforesaid, leases of the several runs 
called Ludwig, Dura, and Eilmore were, on the 
81st day of December, 1867, granted and issued 
to the plaintiff and accepted by him ; that such 
leases contained the descriptions set forth in pars. 
6, 7, and 8, in the statement of defence ; and that 
these descriptions comprised and included the 
whole of the available country situated on the 
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Minerva Creek, which the defendant aUeged was 
the Minerva Creek mentioned in the descriptions 
of the blocks of country named Ludwig, Dura, 
and Kilmore, as originally tendered for by J. L. 
Hay. The defendant further denied that the 
Government concurred in the eviction of the 
plaintiff ; and that by reason of the granting of 
the leases to W. H. Richards and Co. the plaintiff 
was compelled to remove , and that he did remove 
his sheep and stock at the request and by the 
direction of the Government ; and he further 
alleged that the plaintiff voluntarily removed his 
said sheep and stocl^ The remaining portions of 
the statement of defence did not materially add 
to the foregoing statements relating to any of the 
points raised for the decision of the court. The 
demurrer to the plaintiff's statement of claim is 
set out at length on the record, and it is not 
necessary now to recapitulate seriatim the grounds 
of demurrer contained therein. It is sufficient 
to say that the arguments urged in support of the 
demurrer appear to range themselves under the 
following heads : — 1. That Hay's interest in the 
runs was not transferable. 2. That the facts dis- 
closed by the statement of claim did not show any 
contract on the part of the Government to grant 
leases of the runs to the plaintiff, no privity of 
contract appearing between them, and no nova- 
tion or substitution. 8. That the Government 
had no authority to enter into such a contract. 
4. That no demand or request by the plaintiff 
for the issue of the leases was alleged. 6. That 
the plaintiff's real cause of action, if any, was the 
eviction, which was a tort, and that tort could not 
be maintained in an action under the 20th Yic, 
No. 15 ; and 6. That unliquidated damages could 
not be recovered in an action either of contract or 
of tort under that Act. 

1. The first point is entirely free from difficulty. 
It is admitted on the pleadings that the Govern- 
ment accepted Hay's tender for the runs of Lud- 
wig. Dura, and Eilmore, and promised to issue to 
him, under the provisions of the Act 24 Yic, No. 
12, sec. B, leases for the term of fourteen years, 
commencing from the 1st day of July, 1861, sub- 



ject to certain conditions, including the payment 
of an annual rent. Under this contract between 
Hay and the Government, the former obtained 
an inchoate right to leases at some future date, 
and this chose in action was assignable in equity, 
and was assigned to the plaintiff by Hay. 

2. I think that the statement of claim clearly 
shows that in point of fact the Government did 
contract with the plaintiff to grant him the leases 
of the runs in question. The sixth paragraph of 
the statement of claim alleges that the plaintiff 
purchased all Hay's estate, right, title, and in- 
terest, in the runs in question, and that all Hay's 
interest in the same was duly transferred with the 
sanction of the Government to the plaintiff in 
accordance with the Crown Lands Regulations 
then in force. It appears also that to give 
publicity to the transfer a notice thereof was duly 
given in the Government Gazette^ and that a noti- 
fication of the transfer was sent to the plaintiff 
under the hand of A. C. Gregory, the then Chief 
Commissioner of Crown Lands. With these facts 
on the face of the statement of claim it seems to 
me that there was a novation, and that the 
trovernment accepted the plaintiff in substitution 
for Hay, conferring upon him all the rights which 
Hay would have retained if he had not assigned 
his interest to the plaintiff^ 

8. After the decision in Davenport v. The 
Queen, 47 L.J., P.C., page 8, by which the 
judgment of this court was reversed, it is too 
late to argue that the Government had no authority 
to enter into the contract with the plaintiff. 
It was contended indeed at the Bar that the action 
of Mr. Gregory was uUra vires, but the reasoning 
which pervades the judgment of the Privy Council 
in the case of Davenport v. The Queen leads me 
to the conclusion that in the opinion of the Court 
of Appeal the act of any subordinate officer of 
the Government, if done in the ordinary discharge 
of bis duty, is binding upon the Government in 
whose service he is, unless perhaps it be distinctly 
repudiated at the time ; and there is nothing to 
show in this case that the Government disavowed 
Mr. Gregory's action in the matter. 



1879.] 



27 



4. The statement of claim certainly does not 
allege that the plaintiff made any demand or 
request for the issue of the leases, but the 15th 
par. states that the Government refused to grant 
them, the refusal made a demand or request un- 
necessary. 

5. The argument under this head proceeded 
upon the assumption that the remedies against 
the Crown by a petition of right, and against the 
Government of this colony by a proceeding under 
the 20 Vic, No. 16, were co-extensive and 
identical. There can be no doubt that as the law 
stands at present in England the Sovereign could 
not be sued for negligence, or for a wrong. 
(Viscount Canterbury v. the Attorney-General, 1 
Phill., p. 806 ; and Tobin v. Beg., 16 Com. Bench, 
N.S. 856.) The proceedings in a petition of right 
are regulated by the Imperial Act, 28 and 24 Vic, 
chap. 84. That Acti was passed subsequently to 
the Colonial Act 20 Vic, No. 16, which is in force 
in New South Wales and this ^colony. We may 
take it for granted, therefore, that the Imperial 
Legislature did not think it desireable to follow 
the example afforded by the Tlie Claims Against 

• 

Govemmmit Act and practically swept away the 
petition of right and the proceedings under it 
altogether. The preamble of the latter Act 
recites that, ** Whereas disputes and differences 
have arisen, and may hereafter arise, between 
the subjects'of Her Majesty the Queen and Her 
Majesty's local Government in the colony of New 
South Wales, the subject matter of which dis- 
putes and differences has arisen, or may arise 
within the said colony, and whereas the ordinary 
remedy by petition of right is of limited operation, 
and is insufficient to meet all such cases, and 
is attended with great expense, inconvenience, 
and delay ; '* and after this recital the Act goes on 
to enact certain provisions, including powers for 
the judges of the Supreme Court to make general 
rules and orders for the regulation of the plead- 
ings, practice, or proceedings, under the Act. 
Boon after the passing of that Act the judges did 
make rules, six in number, for carrying into 
effect the objects of the Act, and so far as they 



have not been altered by our Judicature Act are, 
I apprehend, still in force. The second of these 
six rules requires that '* the petitioner shall set 
forth specifically his claim, which may be in specie 
to some particular thing or matter, or in lieu 
thereof compensation for its loss or deprivation.'' 
After having fully considered that portion of the 
judgment of this court, which was delivered on 
the 6th September, 1870, relating to the rule 
in question, I feel bound to state that my present 
opinion is that a wider interpretation ought to be 
given to the rule than was given before. The 
words " which may be in specie " are introduced, 
it seems to me, parenthetically, and do not neces- 
sarily exclude things or matters which may not be 
in specie, and may embrace, without doing violence 
to the language of the rule, or the language 
of the preamble, not merely matters of contract, 
but matters arising out of the commission of a 
tort. (See further on this point the observations 
of Mr. Justice Manning in Nemey v. The Queen, 
Sydney Morning Herald, August 81, 1877.) Al- 
though, however, the so-called eviction of the 
plaintiff', in which the Government concurred, was 
a tortious act, it does not follow that the plaintiff 
founds his claim against the Government upon a 
tort. By virtue of the acceptance of the tender, 
the occupation and the stocking of the runs, and 
the payment of rent, the plaintiff became a lessee 
(see 24 Vic, No. 12, sees. 8, 4, and 5), and as a 
lessee was in possession of all the legal rights 
which he could have jclaimed and exercised if 
formal leases had been issued to him as evidences 
of his title. In every demise, whether by deed 
or parol, the law creates an implied warranty of 
the title on the part of the lessor, and it has long 
been held that an action of covenant will lie upon 
the words of a demise in a lease without any 
more explicit covenant for quiet enjoyment {Style 
V. Hearing, Cro. Jac 78 ; see also 9 Vesey, 880). 
And although the warranty resulting by implica- 
tion of law from a demise does not extend to 
wrongful claims, and evictions such as those made 
by Richards and Co., yet where the lessor is him- 
self the disturber, an action may be maintained 
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on his covenant, thoagh it be general in its term, 
and his disturbance wrongful (Corns v. Cro. Eliz. 
644). The compulsory removal of the plaintiff 
from the run, as described in the 19th, paragraph 
of the statement of claim, amounted in law to an 
eviction, and was a breach of the covenant for 
quiet enjoyment implied by the transfer of the 
runs from Hay to the plaintiff, for which he was 
entitled to damages. (See Carpenter v. Parker, 
8 Com. B.N.S. 206 ; and see also Bolph v. Crouch, 
Law Bep. 8, Exch. 44). In the argument of this 
part of the case, as was to have been expected, 
reliance was placed at the bar on that portion of 
the former judgment of the court wherein the 
court expressed its opinion that the judgment 
ought to be arrested on the ground of the acqui- 
escence of the plaintiff in the removal. Unfortu- 
nately the record on which the first trial of the 
cause was had has been lost. It appears by an 
endorsement on the original issue, in the hand- 
writing of my associate, that the cause was tried 
on an amended issue, filed 20th September, 1869. 
It is useless to speculate now upon the nature of 
the amendment introduced into the amended 
issue, but there is strong ground for the belief 
that there was no averment of the concurrence of 
the Government in the compulsory removal of 
the plaintiff, or that it took place at their request 
and by their direction. The declaration in the 
original issue was confined to the acts of Richards 
and Co. in sending the two notices, and although 
it complained of the refusal of the Government to 
grant the leases it alleged dispossession by Rich- 
ards and Co. only. And on a comparison of the 
exhibits which were produced and laid before the 
court at the first and second trials, it appears 
that although the same documentary evidence was 
adduced at the second which had been brought 
forward at the first trial, two important documents 
were produced at the second trial for the first 
time. These two documents are a formal 
memorial addressed by the plaintiff to the Governor 
of the colony, dated 9th April, 1866, and the 
reply to the memorial by the Under Secretary for 
Lands, dated the 14th May, 1866. The memorial 



endorsed in the handwriting of Sir G. F. Bowen, 
'* The protest of Mr. P. F. Macdonald against 
the issue of the three leases to Messrs. Richards," 
is couched in very energetic language— so ener- 
getic as almost to overstep the recognised limits 
of official etiquette — and it certainly does not 
carry with it any impression that the plaintiff was 
content to acquiesce in the removal which was 
contemplated. He refers to a letter which be 
had^ received from the Chief Commissioner of 
Crown Lands, dated the 18th March previously, 
and intimating that leases were about to be issued 
to Messrs. Richards and Co. He characterises 
this course as *' most arbitrary and unjust,** 
describes the effect of it as *' confiscation," and 
winds up by declaring *' that this arbitrary pro- 
ceeding, if enforced, may form a precedent for a 
course of policy which must prove destructive to 
the material welfare as well as the reputation of 
the colony." The official reply of the Under 
Secretary for Lands informs the plaintiff '* that 
after a full and careful consideration of the 
several premises embodied in bis memorial, the 
' prayer of his memorial cannot be complied with; 
that the Governor has signed the leases for Spring- 
sure, Spring Creek, and Miallo, and that the 
plaintiff was at liberty, should he be so advised, 
to vindicate his claims under the Act 20 Vic, 
No. 16." It can bardly be supposed that the 
pleader who revised the amended issud would not 
have introduced these documents by stating their 
legal effect into the declaration if he had been 
aware of their existence, or that, if so intro- 
duced, the able counsel who conducted the 
plaintiff's case at the first trial should have neg- 
lected the evidence within their reach to support 
a part of the case so important to the success of 
their client. I cannot help thinking that if the 
record at the first trial had contained averments 
of the concurrence of the Government in the 
eviction of the plaintiff, and of the removal of 
his sheep and stock at the request and by the 
direction of the Government, the court would not 
have ordered the judgment to be arrested on the 
ground of acquiescence on the part of the plaintiff. 
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6. The last ground of objection raised by the ar- 
gument on the demurrer to the suffioiency of the 
statement of claim may be disposed of more 
briefly than the point last mentioned. Here again 
the counsel for the Crown were able to rely on the 
language of the Court in* arresting the judgment. 
The Court said on that occasion, referring to the 
Act 20 Vic, No. 15, '' However far that Act may 
extend the remedies for, and facilitate the recovery 
of liquidated damages, it dees not confer a right 
to claim as for unliquidated damages against the 
Crown.'* But since the delivery of the former 
judgment, the case of Thomas v. The Queen, 
Law Rep. 10, Q.B., p. 81, has been decided. In 
the very learned judgment which was then de- 
livered on the behalf of the court by Mr. Justice 
(now Lord) Blackburn, it was conclusively shown 
that a petition of right will lie for a breach of 
contract resulting in unliquidated damages. If, 
then, unliquidated damages may be recovered 
under the proceedings in a petition of right, it 
would seem to follow that the same result might 
be looked for under proceedings taken in pur- 
suance of the Act 20 Vic, No. 15, which professes 
in its preamble to take a wider range, and afford 
more extensive remedies than could be attained 
by a petition of right. And accordingly we find 
that in Nerney v. The Queen, reported in the 
Sydney Morning Herald of August Slst, 1877, the 
Supreme Court of New South Wales held that 
the petitioner would be entitled to compensation 
(which was necessarily in the nature of unliqui- 
dated damages) for delays in issuing Crown grants 
to the petitioner in accordance with a colonial 
Act. I think we ought to regard this decision as 
an authority which is entitled to our respect. 
This court is only bound by the judgments of the 
Court of Appeal, and the Privy Council, but we 
have always been accustomed to be guided, and I 
trust we shall always continue to be guided, by the 
decisions of the courts in England. It has been 
held by the Court of Queen's Bench in Blake v. 
The Midland Railway Company, 18 Q.B., p. 98, 
that decisions of the Scotch courts ought to be 
received as authority in Westminster Hall, if the 



law on which they turn be common to England 
and Scotland, and I think that this court ought to 
extend a similar comity to the Supreme Courts of 
the Australasian colonies, whenever it can be 
shown that the law which they are called upon 
to administer is the same as that which is in force 
here. Upon the whole, therefore, I am of opinion 
that the plaintiff is entitled to our judgment upon 
the demurrer with costs. We now come to the 
motion to enter judgment for the plaintiff, upon 
the findings of the jury. 

The learned judge in summing up the evidence, 

submitted to the jury the following questions : — 

1. Do yoa find that the lands or runs called Lad wig, 
Dura, and Kilmore, as deeoribed in the amended desorip- 
tions contained in the accepted tenders of J. L. Hay, are 
situated on the creek called Minerva or the creek called 
Sandhurst Creek ? Answer : On Minerva Greek. 

2. Did the Qovernment, except as to small portions, re- 
fuse to lease those lands or runs to plaintiff ? Answer : 
Tes. 

2a. Did the Qovernment except as to the smaU por- 
tions, grant leases of those lands to Messrs. Bichards and 
Go. ? Answer : Yes. 

3. Was the plaintiff compelled to remove his sheep 
and stock depasturing on those lands at the request or 
by the direction of the Qovernment? Answer: Stock 
removed by plaintiff on notice of Kichards and Co., by 
reason of the action of the Qovernment. 

4. Did the plaintiff in December, 1867, accept leases of 
the lands, except as to small portions, comprised in the 
amended descriptions contained in the accepted tenders 
of J. L. Bay ? Answer : No. 

4a. Were the small portions a substantial part thereof ? 
Answer : No. 

5. Do you find that the allegations of facte [that the 
plaintiff waived any right he might have possessed in ac- 
cepting the leases granted to him] contained in paragraph 
16 of defendant's amended statement of defence are 
proved ? Answer : No. 

6. Assuming that the time of the refusal of the Qovern- 
ment to grant leases to the plaintiff of the lands mentioned 
in question No. 1 be the point of time for the assessment 
of damages ; what damages do you find for what he was 
wrongly dispossessed of ? Answer : £12,000. 

7. What amount of interest, if any ? Answer : Interest 
from June, 1866, to April, 1877, at 5 per cent., £7,700. 

8. Assuming that the plaintiff is entitled to receive the 
highest value for his interest in the lands between 1866 
and the commencement of the actions, what damages do 
you find 7 Answer : £12,000 and interest as before. 

9. Assuming that the refusal of the Qovemment to 
grant the plaintiff leases of the lands mentioned in ques- 
tion No. 1 did not affect his leasehold interest in the 
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lands fts licensee under the Orders in Council, wha 
damages is the plaintiff entitled to ? Answer : Nominal 
damages, Is. 

A. Did the plaintiff in consequence of such lands having 
been granted by the Goyernment to Richards and Co. re- 
move from the said lands ? Answer : Yes. 

B. Did the Government concur in the dispossession of 
the plaintiff? Answer: Tea. 

It was contended on the part of the plaintiff that 
on every point the facts had been found in favor 
of the plaintiff, and that the jury having found 
that the plaintiff was entitled to £19,700, he was 
entitled to have judgment entered for him for that 
amount. It was submitted, also, that under the 
Judicature Act these findings must be treated as 
conclusive. In my opinion, however, on a motion 
of this kind, the court is bound to look into the 
evidence and see how far that supports the ver- 
dict of the jury before they accept their findings 
as conclusive. On the great question at issue, to 
which the parol evidence was mainly directed, 
there is no longer any contest. It was admitted 
by the leading counsel for the defendant that the 
battle as to the locus in (juo having been fairly 
fought, and decided in favor of the plaintiff, the 
finding of the jury in answer to the first question 
ought not to be disturbed. But he argued that, 
assuming that the Court should be of opinion 
that a statutory title was conferred upon the 
plaintiff, and that the leases were simply formaj 
documents which might be withheld without af- 
fecting the plaintiff's title, the refusal of the 
Government to issue the leases to the plaintiff 
would only entitle him to nominal damages, no 
loss having been shown to be caused by a mere 
refusal. The finding of the jury in their answer 
to the ninth question was in accord with this ar- 
gument, and as I have already intimated my 
opinion, that the plaintiff did obtain a statutory 
title to the leasehold of the runs, I think that 
nominal damages only can be awarded for the 
refusal to issue the leases to the plaintiff. The 
manner, however, in which the judgment should 
be finally entered, depends so much upon the 
effect which may be given to the arguments on the 
motion for a new trial that it seems desirable to 
proceed at once to that part of the case. The 
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motion for a new trial was made on the following 
grounds: — 1. Erroneous admission of evidence 
as to the measure of damages. 2. Misdirection 
by the Judge in not directing the jury as to the 
proper measure of damages. 8. Misdirection by 
an improper estimate of damaures. 4. Misdi* 
rection, by directing the jury that they might 
give interest. 5. That the verdict was against 
the evidence. 6. That the damages were exces- 
sive. 7. That the damages ought to be reduced 
to the sum of Is., or £2,600, or £12,000. The 
objection founded on the erroneous admission of 
evidence as to the measure of damages, cannot, I 
think, be sustained. The evidence given by the 
five witnesses called to support the plaintiff's 
case, went to show the mode in which the valu- 
ation of pastoral country was taken, at and about 
the time of the removal of the plaintiff from 
Minerva Station, and its effect was, that good 
sheep country such as Minerva Station in the 
Leichhardt district was estimated at so much per 
head for the number of sheep on the station, the 
market value per head being increased when the 
number of sheep was comparatively small for the 
capabilities of the run, and lowered when the run 
was more largely stocked. It would hardly have 
been contended that this evidence was inadmissi- 
ble if the plaintiff had been deprived of his sheep 
as well as of his run, and it seems to me that the 
evidence wets properly laid before the jury in 
order to assist them to form some estimate of the 
value of the run without the sheep. It was for 
them to form their own opinion under a proper 
direction from the judge as to the weight of such 
evidence. The learned judge directed the jury 
that the measure of damage was the loss which 
the plaintiff had sustained. This direction is 
scarcely suflBciently explicit (see Knight v. Eger- 
ton, 7 Ex., p. 407; Blake v. Midland Railway 
Co., 18 Q.B., p. 98). I think the learned judge 
should have told the jury that in assessing the 
damages they could not take into their consider- 
ation the value of the country as a '' going con- 
cern " — to use the phrase employed by the learned 
counsel for the plaintiff — and that he should have 



1879.] 



81 



told them that the measure of damage occasioned 
by the compulsory removal of the plaintiff from 
the run was its value as a grazing country. The 
direction of the learned judge in telling the jury 
that they might give interf,st on the amount of 
the damages awarded, appears to me to have been 
erroneous. The amount sought to be recovered as 
damages was an unliquidated sum, and no autho- 
rity was cited, or as far as I know could be cited, 
to show that in a case of breach of contract, in- 
terest can be allowed by a jury by way of enhancing 
the damages, unless the amount for which the 
action is brought be an ascertained sum, and paya- 
ble either by mercantile usage or by an express 
agreement to pay interest. It was contended by 
the counsel for the plaintiff that the sum of J&7,700 
which had been given by the jury was not to be 
looked upon strictly as interest, but as compen- 
sation for loss of profits suffered by the plaintiff. 
This argument, which was used on the motion to 
enter up judgment for the plaintiff, is answered, 
first, by the finding of the jury in answer to the 
seventh question submitted to them by the learned 
judge, awarding the amount as interest; and, 
secondly, by the decision in the British Columbia, 
&c., Go. V. Nettleship, Law Rep., 8 Com. P., p. 
499. The objection that the verdict was against 
the evidence was directed only to that portion of 
it which related to the alleged concurrence of the 
Government in the removal of the plaintiff from 
Minerva station. In the presence of the docu- 
mentary evidence supplied by the plaintiff's 
memorial of the 9th of April. 1866, and the reply 
of the Under-Secretary for Lands, dated the 14th 
day of May following, this objection cannot for a 
moment be entertained. From what I have al- 
ready said it may be collected that I think the 
damages awarded by the jury were excessive, and 
should be reduced by the amount of £7,700 given 
as interest, and as the true principle upon which 
the measure of damages should be calculated has 
not been laid before the jury, I think a new trial 
should be granted for the purpose of re-assessing 
the damages, but for that purpose only. Pending 



the result of that inquiry the judgment of the 
Court in reference to the motion to enter up judg- 
ment must be suspended. 

LiLLEY, J. : — The questions raised on the demur- 
rer are substantially these : — 1st. Was there a 
sufficient contract binding upon the Crown ? 2nd. 
Was there .a breach of the contract entitling the 

plaintiff to a remedy from the Crown under the 
Act 20 Vic, No. 15 ? 8rd. Can the plaintiff re- 
cover unliquidated damages ? As to the contract, 
it may be taken to be clear that there must be a 
contract which would be binding upon a subject of 
the Crown under like circumstances. It may be 
taken to be common learning and matter of every 
day experience that there is not any common law 
prohibition of a contract between the Crown and 
anyone of its subjects, but the contracts in respect 
of the waste lands of the colony have always been 
the subject of express enactments, or Orders in 
Council, without, I think, excluding common law 
incidents not inconsistent with the express written 
law relating to such engagements. The plaintiff 
derives his title from James Leith Hay, and there 
can be no doubt that on the 17th July, 1861, when 
Hay*s tender was accepted, there was completed, 
as between Hay and the Crown, a series of trans- 
actions which, as between subject and subject of 
Her Majesty, would have created a binding con- 
tract. I think it had the same effect as between 
Hay and the Crown. Hay had tendered in 1868- 
1859 for the runs then called '' Ludwig,*' << Dura,'* 
and " Kilmore," within the unsettled district. The 
law, as it. then stood, was concisely this : — All the 
Imperial Acts in force respecting the disposal of 
the waste lands of the colony had been repealed 
by the Constitution Act 18 and 19 Vic, cap. 66 ; 
but tne Orders in Council, made under the autho- 
rity of the repealed statutes were kept in force 
(sec. 4), and all regulations made under the same 
authority and legally in force were to remain so 
until the Legislature of the colony should other- 
wise provide. The principal Order in Council, 
then in force, was that of the 9th March, 1847, 
by which the lands were divided into districts 
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called, respectively, the settled, iatennediate, and 
unsettled districts. Section 18 of this instrument 
(including sec. 12 by reference) contained the law 
relating to tenders for runs within the unsettled 
districts, and it was under that order that Hay s 
tender was received by the Government of New 
South Wales. Before it was accepted, however, 
Queensland, which had theretofore been a portion 
of New South Wales, had become a separate 
colony, and our Legislature had passed in its first 
session a series of Acts relating to the waste lands 
of the Crown. One of those Acts, 24 Vic, No. 
12, ** The Tenders for Crown Lands Act,*' was 
passed on the 17th September, 1860. The Order 
in Council of 9th March, 1647, was repealed, 
except as to matters then lawfully done or *< com- 
menced or contracted to be done ** (sec. 1,) and 
persons whose tenders for runs had been << already 
received and opened " under the 12th and 18th 
sees, of the Order in Council, '^ and of which 
such persons shall be entitled to a lease under the 
said 12th section '* were required to pay rent, but 
not more than one year's rent, for each run ** till 
the said tenders shall have been accepted and re- 
ported on " (sec. 2). The Act contained a proviso 
for return of rent should the tender under certain 
circumstances be ultimately declined. There is 
nothing in this Act that seems to me to confer a 
more extensive or different right on the tenderer 
than he had acquired under the Order in Council ; 
that is a right to a lease within the conditions 
imposed by the statute, which in some particulars 
modified the Order in Council. On the 17th July, 
1861, Hay's tender was accordingly accepted. I 
think as between the Crown and Hay, there was 
then a complete binding contract unless he had 
done anything to forfeit his right, or disentitle 
him to performance by the Government. The 
12th and Idth sees, of the Order in Council clear- 
ly give power to create by contract the relation 
of landlord and tenant between the person ten- 
dering and the Crown on accepting the tender ; 
and the statute seems to me merely to confirm 
that position, and to entitle the person to fulfil- 
ment by the grant of a lease. The proviso to 



sec. 1 of '' The Tenders for Leases Act " caUs it a 
thing *' contracted" to be done: by sec. 2 the 
rent is to be paid *' until such lease shall have 
been granted," by sec. 2 the ** term of every 
such lease shall commence from the 1st day of 
January or July nearest to the acceptance of any 
such tender ; " and there is nothing in the Act to 
bind the Government until the acceptance of the 
tender which was entirely at their option. They 
were then bound to grant a lease (sec. 8.) The 
system of tendering was prescribed for conve- 
nience, and for the purpose of determining by 
competition the amount of premium, and the 
person entitled to the lease (sec 12, Order in 
Council). But the lease was, I think, the actual 
title, and not merely evidence of it. I can only 
read the Act as an authority to dispose of the 
Crown lands by demise. Such was Hay's posi- 
tion on the 17th July, 1861, unless his transfer 
of his ''right, title, and interest" to the plaintiff 
on the 2nd April, 1861, caused a forfeiture. That 
transfer was made with the sanction of the Gov- 
ernment, duly notified in the Oovemnient Gazette, 
and by letter to the plaintiff on the 28rd July, 
1861. The Orders in Council and regulations 
contain no prohibition of such a transfer of right. 
On the contrary, the regulation of 1st March, 
1851 (p. 57, of the Laws and Regulations relating 
to the Waste Lands, published in 1858) expressly 
provides for transfers of leases; and when the 
contract for the lease had been completed with 
the Government upon the equitable doctrine that 
things agreed to be done are to be regarded as 
done, and in the exercise of the ordinary right to 
alienate or transfer property either in present 
possession or of future* acquisition, I think the 
transfer was binding on Hay. Probably the 
Government might have refused the plaintiff as a 
tenant (sec. 12 of the Order), but they gave 
effect to the transfer, permitted him to occupy and 
perform conditions,* and received the rent from 
him. Whether we regard the transaction as a 
substitution of one contractor for another, or as a 
novation of contract, I see no valid legal objection 
to the plaintiff's title. It is not one of the causes 
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of forfeiture mentioned in sec. 14 of the Order in 
Oooncily and there is no restraint of such a trans- 
fer in the Tenders Act. There was, therefore, a 
contract hj the Crown with the plaintiff. 

As to the alleged breach of contract and the 
plaintiff^s right to a remedy under the Act : The 
statement of claim in para. 15, 16, 17, 18, and 19, 
gives thh particulars of the alleged breach of con- 
tract, namely, the refusal to grant leases to the 
plaintiff, the grant of leases to Richards and Co., 
the eviction of the plaintiff hj them, and the con- 
currence of the Government in such eviction. In 
the case of a contract between subject and sub- 
ject, the facts alleged would constitute a clear 
breach of contract. There being no allegation of 
fraud by Bichards and Co. in obtaining their 
leases, the plaintiff's right was not available 
against them either at law or in equity. The 
Crown, moreover, has always maintained that 
those leases were rightly issued, and that the runs 
included in them formed no part of the country 
to which the plaintiff was entitled to have leases. 
The plaintiff was unable, therefore, to defend his 
possession as against Richards and Co.'s leases, 
either at law or in equity. Nor was he bound to 
attempt it. In contracts with the Crown, as with 
the subject, there must be reciprocity of obliga> 
tion ; and on the part of the Crown, the lease or 
demise, or the contract for it, must imply a 
covenant, imdertaking, or promise for quiet pos- 
session against any act of the Crown, or its agents 
on its behalf. The argument that the plaintiff 
could have defended his possessions by force of 
the Tenders Act alone is, I think, imtenable; the 
leases being the foimdation of the title, and those 
having been granted to others. I think these 
were more substantial than ** mere pieces of 
paper,'' containing only evidence of a statutory 
title, and that the issue of them was more than a 
breach of a mere duty. It was the creation of a 
title adverse and paramount to that of the plain- 
tiff, and an eviction. It is contended, however, 
that if it be a breach it is a toi^, and the Crown 
is not liable to be sued for it. In some sense 
every breach of contract is a tort, but the line 



between pure tort and wrongs arising from con- 
tract is sufficiently marked. The neglect or re- 
fusal to perform a contract, or an act opposed to 
its performance, is not a pure tort, of which latter 
the Crown is considered to be incapable. There 
is a breach of contract in this case for which the 
Crown is liable, and it remains to be considered 
whether the Act 20 Vic, No. 15, gives the plain- 
tiff a remedy. I see nothing in the Act to con- 
fine the right of the subject to a recovery of lands 
or something in specie or compensation for their 
loss. Nothing, in fact, to deprive him of a right 
to compensation in damages. Some rules of the 
judges in New South Wales have been referred to, 
based, seemingly, on an opposite assumption. 
The Act, however, gives them power to make rules 
'*for the regulation of the pleadings, practioe, or 
proceedings, on any such petition,'* (see. 8) and not 
to restrict the right of the suitor. By seo. 6 the 
Qovernor in Council is empowered to "satisfy and 
pay any judgment or decree recovered by any such 
petitioner, ' ' and there is no provision for a re-delivery 
of lands or goods; the judgment in such last- 
mentioned cases would be, no doubt, amoveasfnanus^ 
which wouldat once dispossess the Crown. Itwould 
seem, therefore, that the statute provides a remedy 
for the plaintiff, the preamble showing that the 
Act is intended to apply to disputes and differ- 
ences in which the ordinary remedy or procedure 
by petition of right is insufficient. I do not, 
however, think the statute confers any new right 
upon the subject, or imposes any new liability on 
the Crown, beyond a more convenient remedy for 
rights within the existing law. Whether un- 
liquidated damages can be recovered against the 
Government, is, I think, determined in the affirm- 
ative by the case of Thomas v. The Queen, 10 L.B. 
Q.B., 81, cited on the argument. • 

The plaintiff's motion for judgment wiU be more 
conveniently determined by considering first: — 
The defendant's motion for a new trial, or for re^ 
dtiction of damages. The rule was moved on five 
grounds : — 
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L BnoneouB admission of evidence as to the measore 
of damages. 

2. Misdirection by the Judge as to the same. 

8. That the verdict was against the evidence, as there 
was no eviction. 

4. That the damages were excessive. 

6. That the damages should be reduced. 

The result of my judgment on the demurrer, 
is to determine the third ground for the plaintiff, 
as the facts proved sustained the claim, and justi- 
fied the verdict. I have, therefore, to consider 
only the nature of the damages recoverable by 
the plaintifif ; whether there was a misdirection as 
to the true measure of damages, and whether 
these have been correctly assessed. It is said 
that there is not any known arbitary rule of dam- 
age, and it is conceded that there is no decided 
case in these colonies to guide us to a conclusion. 
The plaintiff claims the market value of the 
''runs" — that is, the land to be leased — and 
sheep as if they had been sold together, less the 
value of the sheep alone, as he removed them 
and did not sell them. The Grown says he is 
entitled only to the value of the unexpired resi- 
due of the term of fourteen years' lease of the 
country for <' pastoral purposes," without the al- 
leged loss of profit on the sheep and runs as if 
sold together. The runs were to be leased for 
<' pastoral purposes," but the pastoral tenants 
used to buy and sell and transfer their runs, in 
which transactions the price to be paid for the 
leasehold and stock was regulated at so much 
per head of the number of sheep or cattle on the 
runs. The plaintiff had 12,000 sheep, and the 
jury appear to have assessed the value of the 
runs>vrith the sheep on them at dOs. per head, and 
deducting lOs. per head for the market value of 
the sheep alonci to have assessed the plaintiff's 
loss at 20s. per head, as if he had lost a sale of 
the sheep and country combined as one subject 
matter of sale. The precise figures are imma- 
terial ; it is doubtless on such a basis the jury 
have given the plaintiff the damages of J&12,000. 
It may be shortly stated thus : The runs and 
12,000 sheep, valued together at the market value 
of 80s. per head, were equal to ^18,000, less the 
market value of the sheep alone at 10s. per head. 



which is £6,000, leaves £12,000 the plaintiff's 
assumed loss. There is evidence that the runs 
alone for grazing or pastoral purposes, without 
the sheep on them, would be worth from £2,000 
to £2,500, and not £12,000. The claim of the 
plaintiff would seem, therefore, to be for some- 
thing in the nature of loss of the ** good- will " or 
loss of profit, or of a premium for going out of 
the leasehold. Any purchaser coming in must 
have immediately sold the sheep in the ordinary 
way of business at 10s., and not at 80s. per head. 
The 20s. per head, therefore, given as loss is the 
purely speculative value of the business, including 
the unexpired residue of the term of the lease. 
In ordinary business it would find its equivalent 
in a transaction of this kind—- viz., leasehold 
premises, £2,600 ; stock-in-trade, £6,000 ; good- 
wiU, £9,600, equal £18,000; but I take with 
me my stock-in-trade (£6,000) when you evict 
me, leaving the balance as damage, £12,000. No 
case has been cited to show that a landlord evict- 
ing a tenant would be liable for the speculative 
loss of good-will, premium, or business profits. 
Locke V. Furze, cited for plaintiff, does not estab- 
lish such a claim. The case of Spedding v. 
Nevell, L.R, 4 C.P., 212, not cited yet, shows 
that this kind of damage is altogether too specu- 
lative and remote, and cannot be recovered 
against a landlord on a breach of contract for a 
lease. The only rule of damage that seems ap- 
plicable to a case of this kind between a subjecfc 
and the Crown would be that the plaintiff should 
have compensation for his real or actual loss, 
having regard to the precise nature and extent of 
his possession and enjoyment included in the 
residue of the term. It is, in fact, a mere grazing 
right for the residue of the term of fourteen 
years, namely, nine years at the utmost. There 
is no evidence that the plaintiff lost any of the 
market value of the sheep if sold in the ordinary 
way of business in consequence of the removal to 
Femlees, and the plaintiff says he would not 
have sold the sheep and runs at 40s. per herd. 
His claim, therefore, is for profit or premium, 
which he might possibly have got if he had 
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been able and willing to sell the rane and sheep 
together. Speculative sales and purchases of runs 
can scarcely be called <* pastoral purposes/' for 
which the leasehold term was to be created. It 
was against the mere traffic in runs that the 
Crown Lands Act of 1880,— viz., the " Tenders 
for Runs Act," the Unoccupied Crown Lands 
Occupation Act," and the ** Leasing Act " — were 
directed, and occupation and stocking with a pro- 
portion of sheep or cattle were required. All who 
know the history of the time, and the policy of 
the Acts, and the evil they were intended to 
remedy, know this. Beverting, however, to the 
rule or principle on which I think the plaintiffs 
damage should have been ascertained, differing 
as it does altogether from that submitted to the 
jury, it follows that there has been an improper 
assessment of damages. We have not with us 
either the learned judge who tried the case, or 
any complete note of his summing or direction 
to the jury, beyond the questions submitted to 
them. I must, therefore, speak with some degree 
of hesitation as to his charge. It appears, how- 
ever, not to be disputed that he said to the jury, 
" The measure is the loss he sustained, and the 
plaintifF says his loss is the value of the runs less 
the value of the sheep." The judge declined to 
put any question as to the value of the residue of 
the term without the sheep, and no question was 
put to the jury as to the value of the runs. The 
effect of all this seems to me to have been to mis- 
direct the jury, and to tell them that the plaintiff's 
claim was the correct measure of damage. It is 
enough, however, to decide that the jury have 
proceeded on a wrong basis and given an erroneous 
finding. In addition to what I have indicated 
as the proper direction on the rule or measure of 
damage in this case the jury should have had the 
state of the law explained to them as to the 
nature and extent of the plaintiff's tenure. Could 
the plaintiff and the Government, or either of 
them, have contemplated as part of their contract 
a liability to compensate for a speculative loss 
such as the plaintiff claims ? Under the Order in 
Council (9th March, 1847) the tenure was for 



fourteen years for " pastoral purposes," but this 
limited user had an engrafted ** permission " knt 

the lessee <* to cultivate so much of the land as 
may be necessary to provide grain, hay, vegetables, 
or fruit, for the use and supply of the family 
and establishment of such lessee." (Cap. 2, sec. 
1.) And under sec. 9, cap. 2. there was a practi- 
cally unlimited power of resumption by way of 
grant or sale for facilitating the improvement and 
settlement of the colony. This power of resump- 
tion was not restricted by the '< Tenders Act '* and 
*' Unoccupied Crown Lands Occupation Act," ex- 
cept that the lessee was entitled to notice. In the 
latter Act, sec. 16, the 9th section of the Order in 
Council is almost entirely re-enacted, and under 
sec. 17 of the Act an unlimited power of resump- 
tion is reserved to the Crown—" The whole or 
any portion of any run may be reserved for public 
purposes or returned for sale or otherwise after 
giving twelve months' notice." The compensation 
to the lessee is prescribed by sections 17 and 18 — 
on resumption. He was entitled to twelve months* 
occupation before resumption or reservation of his 
runs when he had received notice. The leases to 
Richards and Co., with notice by the Government 
to the plaintiff that the leases had been issued, 
constituted a resumption. The plaintiff should 
have been allowed twelve months' occupation after 
that notice, but he was evicted, and the extent 
of his damage by way of loss for the unexpired 
residue of his term would seem not to exceed the 
value of this twelve months' occupation. This 
point has not been raised or argued, but it can 
be discussed after the re-assessment of damages, 
which, I think, should be made. These topics, 
showing the uncertainty of the plaintiff's tenure, 
should have been placed clearly and explicitly 
before the jury by the learned judge, and they 
must be so upon a re-assessment of the damages, 
looking to the term as a possible residue of nine 
years, or any other lesser number of years, not 
less than one year. The value of the one year's 
occupation should also be ascertained, and until 
these re-assessments have taken place, the motion 
for judgment should be postponed. The case for 
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the Grown on the damages seems to me never to 
have been submitted to the jury by the learned 
judge. The questions for the jury should be 
substantially- 1st. What was the value of the 
unexpired residue of the term without the sheep ? 
That may be the annual rental the plaintiff could 
have obtained capitalised for the whole residue of 
the term, and the rent payable by the plaintiff to 
the Grown must be deducted. 2nd. What was 
the value of the one year's possession after notice 
of the leases to Bichards and Co. by the Govern- 
ment ? The plaintifiTs rent to the Grown must be 
deducted. There may be other practical ways of 
ascertaining the value on either of these questions 
which I have adapted to the facts proved in this 
case. No claim has been made for loss by stock- 
ing in the proportion required by the statute, nor 
do I think it could be successfully claimed. The 
policy and object of requiring occupation with 
stock was to prevent what was known as '< run 
hunting" and ''speculation in unoccupied runs/' 
and the keeping of vast areas of our public lands 
in the condition of uninhabited wilderness. It 
must be regarded as an addition to the rent or 
obligations of the tenants given for obtaining the 
term. The plaintiff may claim to have questions 
submitted to the jury on the measure of damage 
he claims. I see no objection to that course if he 
wishes to persist in his claim. It may put the 
case into a form for final decision. It is much to 
be regretted that this was not conceded to the 
Grown on the trial which has already been taken. 
The cost of a re-assessment would have been 
saved. As to the sum of £7,700 allowed for in- 
terest, M interest, it is unsupported either by 
common law, statute law, mercantile usage, or 
agreement between the parties. It is not claimed 
in the plaintiff's statement of claim, and his 
counsel abandoned the contention that they could 
recover it as interest. They did, however, attempt 
to sustain if as an allowable mode of estimating 
damages for a breach of contract, as damages for 
loss of profits," and '< as compensation for being 
deprived of the money or property all that time." 
It seems to have been claimed almost at the last 



minute, when the judge was summing up ; and 
thereupon he left it to the jury with this obser- 
vation : *' For my own part I don't see why a 
plaintiff, who is deprived of property of this kind, 
should not recover interest, but I leave it to you ; 
assess it separately," which they did. It is not 
recoverable as interest, and the jury did not 
assess it as loss of profits. It never occurred to 
anybody to deal with it as profit. I have already 
given my reasons for holding that the jury could 
not do so. Moreover, the delay was the plaintiff's 
own, and the X12,000 included the whole pc^sible 
damage either for loss of profits or otherwise. If 
the plaintiff were allowed to recover in the name 
of profits the £7,700 illegally assessed as interest, 
he would recover in great part double damage. I 
have not thought it necessary to deliver a detailed 
review of the cases cited on the argument. I 
reserve that, if necessary. In the main my judg- 
ment rests on principles and analogies to be found 
in them. I have refrained from any comment on 
the decision of the Court in the former case of 
Macdonald v. Tully, as I was leading counsel for 
the plaintiff on that occasion, without, however, 
having advised either for or against the insti- 
tution of the action. As the Court is composed, 
and as the law stands, I am compelled to give 
judgment. Wherein it differs from the former 
decision of the Court, I wish to say I give it with 
the greatest respect for the learned judges who 
formed the bench on that occasion. In my 
opinion, our judgment should be for the plaintiff 
on the demurrer, with his costs ; that the motion 
for judgment should be postponed, and that the 
defendant's motion for a new trial should be made 
absolute for a re-assessment of damages, and that 
all other questions of costs should be reserved 
until the further hearing of the motion for 
judgment^ The judgment of the Court will, 
therefore, follow this decision. 

Attorneys for the plaintiff, Murphy S Patersan* 
Attorney for the defendant. The Crown Solicitor, 
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Sept. 11th, 1879. 
MAODONALD v. TULLY. 



Venue — Change of. 

The Tenne of a oaae will not be changed unless there are 
snffioient faote to satisfy the Court that a fair and im- 
partial trial ooald not be had at the original place of 

The AUamey-Generalf Pring, Q.C^ ^^^ Garricky 
moved for a rule to change the venue in this case. 

Griffith^ Q.C^i and Rsaly showed oause against 
the rule. 

Lillet, G.J. : — In this case, it must appear to 
the satisfaction of the Court, not that the defendant 
fears that a &ir and impartial trial cannot be had, 
but there must be some sufficient facts to satisfy 
the Court that a fair and impartial trial cannot 
be had at Bockhampton. I confess that I have 
a better opinion of the Bockhampton jurors than 
to believe that they will be led by this highly 
spiced and somewhat inflammable article against 
the case for the Crown. The question to be tried 
is a very simple matter, merely an assessment 
of damages. There will be no doubt evidence 
both on the part of the plaintiff, and of the 
defendant, and if the jury should make an assess- 
ment not within the evidence laid before them, it 
will be quite competent for the Court then to order 
the trial to be held elsewhere. But I do not think 
there is reason to suppose that the jury will do 
anything of the sort. I think, therefore, that the 
rule shoold not be made absolute. 

LuTWTOHE, J. : — I am of the same opinion. As 
I observed in the course of the argument, the 
case has been tried twice. In both cases the 
juries followed the direction of the judge, and I 
am not satisfied by any evidence that has been 
produced before the Court that there is no hope 
of obtaining a fair and impartial trial. On the 
contrary, I think there is good ground for 
believing that the jury will try it fairly and 
impartially. We learn from an affidavit filed on 
behalf of the plaintiff, that of Mr. Murphy, that 
it is highly probable that fresh witnesses will be 
examined in addition to the witnesses who were 



called to support the plaintiff's case on the last 
trial, and I think it would be going a great way 
to assume that the jury would absolutely, make 
up their minds to return a verdict unfavorable to 
the Crown. The rule will therefore be discharged. 

Bule dischairged, without costs. 

attorneys for the defendant, Ldttle, Brovme 
and Ruthning. 

Attorneys for the plaintiff, Murphy and Paterson* 



Sept. 12th, 1879. 

Rs The Publisheb of the < Northern Argus ' 

Newspaper. 



An aotion haying been tried at nisi priitf , and a verdict 
haying been given for the defendant on motion for 
jadgment, the case was referred back to a jary for re- 
assessment of damages. Before the second trial, an 
article was published in a newspaper reflecting npon the 
decision of the jadges in referring the case back. The 
publisher of the newspaper was punished for contempt of 
court. 

The action of Macdonald v. Tully was tried by a 
jury at the Assizes of the Bockhampton Circuit 
Court, and a verdict was given for the plaintiff. 
On motion for judgment, the case was referred 
back to a jury for re-assessment of the damages. 
Shortly afterwards, and before the hearing of the 
new trial, the defendant published an article in 
his newspaper reflecting upon the decision of the 
judges, and suggesting that it was influenced by 
improper and corrupt motives. 

The Attorney' General, R, Pring, Q.C, Garrick 
with him, moved absolute a rule calling upon the 
defendant to show cause why he should not be 
punished for contempt of court. 

Griffith, Q.C\, showed cause. 

LiLLBT, C.J. : — In the matter of the rule calling 
upon the proprietor and editor of the Northern 
Argm to show cause why he should not be attached 
for contempt or otherwise dealt with as the Court 
should think fit, I have now to deliver my judg- 
ment. The law gives authority to the Court to 
prevent its proceedings being rendered powerless 
and suitors being deprived of the benefit of an im- 
partial administration of justice. The respondent 
will be punished for his attempt to succeed — but 
fortunately I believe, not for his success in 
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preventing the due administration of justice. 
Individually I should be disposed to pass over the 
offence as one of very little consequence, if I 
could see that no further mischief was likely to 
arise from writings of this kind being repeated, 
but I have a duty to perform, and that is to 
maintain — and more especially among persons 
whose minds may be biassed by writings of this 
kind — the fullest possible respect for those who 
administer the law within the colony. The writer 
of the article complained of has said that he was 
not aware that the matter was still under the 
consideration of the Court, but thought it had 
passed to a final stage within the colony. I 
regret I cannot say that I fully believe that state- 
ment, because the article itself contains internal 
evidence of the strongest kind that he knew that 
the matter had been referred to the decision o^ 
another jury. There can be no doubt whatever, at 
all events, there is no doubt in my mind, that the 
article was expressly written, and most carefully 
compiled, and it bears evidence of the most careful 
research with the view of directing the minds of 
the jury in opposition to the possible direction of 
the judge who may preside at the trial. It was 
designed, I think, and no reasonable man can 
doubt it after reading the article, to influence the 
jury to resist the authority of the judge, to lead 
them, in fact, to assume the functions of the 
judge, and refuse to perform their duty as jurors 
properly within the lines of the law. It would 
have been enough if a simple direction to that 
effect had been given to the jury, but when it is 
combined with language attributing to the judges 
a corrupt administration of justice, the article 
becomes more serious in its character. The 
administration of the law — the judges who delivered 
the judgment of the Court in Macdonald v. Tully 
— are charged with this, that having decided that 
the plaintiff had a right, they deliberately, in order 
to deprive him of the fruits of their judgment 
upon that right, referred the case to the jury for 
re-assessment of damages, and in that respect — 
for such must be the inference — going against 
their own conviction that he was entitled to the 



damages awarded by the jury. They are in fiact 
charged with corruption in the administration of 
justice, and that they were influenced in their 
conduct by some political bias or motive. I might 
have said that so far as the Court is concerned we 
mi^ht very well leave our administration of 
justice to the opinion and sense of propriety and 
judgment of our fellow-colonists, and it is only 
from a consideration of the possible consequences 
which might result from a repetition of such 
conduct amongst those who are not so well 
instructed, that it is necessary to visit this offence 
with some punishment which must be of a severe 
character. It would be, I think, a grave scandal 
if judges were to be called upon to enter into the 
public press to defend their judgments, motives, 
and characters against anonymous writers. No 
one would be less disposed to interfere with the 
just influence of the press than I am. Large 
privileges have necessarily been conceded to it 
from its great general public usefulness, but if 
that indulgence — for it is nothing else, is to pass 
into absolute license, and our fellow-colonists 
are publicly told that no confidence can be placed 
in the judges who are moved by corrupt motives 
— for that is the effect of the article-— that license 
may become a serious evil, and our administration 
of justice would be intolerable because ineffectual. 
The punishment inflicted upon this defendant will 
not be dictated by any feeling on the part of the 
Court. The defendant has a right to complain. 
Whether it is a matter between the public or 
private individuals makes no difference ; there is 
not one rule of law and justice for a private 
individual, and another for the government. We 
must regard this as an offence against Mr. Tully, 
who has certain great interests in his hands. I 
think myself that the defendant should be fined. 
We will not go the extent of sending him to prison 
on this occasion — what punishment a repetition 
may provoke I do not think it is necessary to say. 
He has given no assurance that it will not be 
repeated, but if he does, it will be dealt with 
when the time arrives. I think the punishment 
should be £60, with the costs of the proceedings. 
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Ltjtwtohb, J. : — I am of the same opinion, and 
ander ordinary circumstances after having heard the 
judgment of the learned Chief Justice and the views 
pronounced by him, it would be sufficient for me 
to record my assent, but occupying the position that 
I do, I consider that it is incumbent upon me to 
give some additional reasons for my judgment. I 
wish it to be distinctly understood that in dealing 
with this case, I am not in the slightest degree in- 
fluenced by the abusive terms which the editor of the 
Argtts has thought proper to apply to the judges. 
Remarks of this kind so far as the judges themselves 
are ooncerned might well be allowed to pass, but 
it is in connection with the wrong done to the de- 
fendant in the action that I look at the observations 
directed against the judges. I cannot do better than 
cite the opinions and languages of Lord Erskine, in 
A'o? parte Jones (18 Vesey, 288), as expressed by 
his judgment in a similar matter. The Lord 
Chancellor said : — *' It never has been or can be 
denied that a publication not only with an obvious 
tendency, but with the design to obstruct the 
ordinary course of justice, is a very high contempt." 
And in speaking of the case which he had under 
consideration he says: — *'The object of the writer 
is, by defaming the proceedings of the court, to 
procure a different species of judgment from that 
which would be administered in the ordinary course, 
and by flattering the judge, to taint the source of 
justice." In this case, the person now supposed to 
be personally before the court, but in reality upon 
whose conduct we have to pass our judgment, has not 
flattered the judges, but has endeavoured to obtain 
the same end by abusing them and so to pervert the 
ends of justice and wrong the defendant by inducing 
the future jury to disregard the direction of the 
judge, and to mulct the colony in damages which the 
State would not fairly be called upon to pay. That 
is clearly the intention of the editor of this publi- 
cation, and that being so, it only remains to consider 
what punishment should be inflicted upon him. I 
agree with the measure of punishment which the 
Chief Justice thinks should be awarded, and in 
coming to that conclusion, I am much influenced by 



the insufficient excuse which the affidavit of Mr. 
Bourcicault has presented to the court. I fail to 
see in that affidavit anything like a proper ex- 
pression of contrition. I see an evident desire to 
shirk an apology as much as possible, and on that 
ground he ought to be made to pay a fine — which 
will be a sufficient warning to him and others to 
prevent a repetition of an offence of this kind. 

Habdino, J. : — This case arises on the publi- 
cation of an article in a Bockhampton paper. It 
raises two breaches of the rules of this court. The 
first impugns the purity of the court and of the 
judges administering justice in this court, and 
secondly, it so argues a state of facts or supposed 
fiftcts as to attempt to prevent a fair and impartial 
trial on a re-assessment of damages which has been 
ordered by this court. As to the first, the imputa- 
tion on the court, the writer of the article starts 
with the assertion ** We deferred making any com- 
ment upon the j udgmeht pronounced by the Supreme 
Court on the 16th July instant, in the case of P. F. 
Macdonald v. Tully, until the arrival of certain in- 
formation. As that information is now to hand we 
shall endeavor to show that the judgment pro- 
nounced by His Honor Mr. Chief Justice Lilley, 
and His Honor Mr. Justice Lutwyche, were not in 
accordance with opinions held and expressed by 
either gentleman when the case first came on for 
hearingin Bockhampton in September 1869." That 
is an endeavor to show that their Honors are not 
acting in accordance with some opinions formerly 
expressed by them, and further on the writer says 
he will show they have ''from some unaccountable 
cause changed their opinions. ' ' I have endeavored 
to discover that ''unaccountable cause," and I think 
I have come upon it in the last paragraph. " It is 
a melancholy subject for consideration that if a 
Queenslander requires justice at the bands of the 
Queensland Qovernment, he should be compelled to 
appeal to the mother country ; it is a sad thing for 
us all, that law and politics are here twin brothers 
and go hand-in-hand." So that I take it, one of 
the grave imputations there is, that we have political 
judges, and that when a government case comes on 
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for consideration the people of the colony cannot 
obtain justice here. I think this article is written 
with the view of inducing the jurors to discredit 
those judges and to discredit the judge who would 
direct them as to the law on the re-assessment of 
damages. A man is presumed to know the law, 
and it has been laid down both in England and 
America, that the only case where that presumption 
does not hold is where he is a juryman in the box, 
there he is presumed to be ignorant of all law 
and he must take it from the judge on the bench. 
If that be a correct definition of the duty of a 
juryman, what does this article state with reference 
to the jury who are going to try this case. It 
tells them to discredit the law which the judge 
shall give them. That is a grievous dereliction 
of duty on the part of the press, and in my judg- 
ment if the action required it deserves punishment, 
and no light punishment either. But their 
Honors have in this case, with the dignity which 
they uphold and have upheld in this colony for 
so many years, said that they pass it over, con- 
sequently I pass it over also, and do not allow it 
to influence the judgment I have arrived at. But 
at the same time, I think, the defendant in the 
case, whether it be Mr. TuUy or the Government, 
is entitled to have it borne in mind in considering 
the amount of injury which the writer has done 
or may do him in his litigation. With regard to 
the second breach of the rules of this court, 
namely, that this article tempts to prejudice the 
fair trial of the question, I agree with their 
Honors, and so far as they have criticised the 
article, I think it is unnecessary to say anything, 
but I think I can adopt the observations made in 
the case of Ex parte Hovell (8 N.S.W. Reports, 
856), by Mr. Justice Hardgrave. He characterized 
the article there complained of as a " most 
abominable one,'* and that is my opinion of this 
article. I think the writer of it should be 
punished severly. There is a mode by which 
the writer of such an article or a party committing 
a contempt purges it or lessens the punishment 
which he should receive for that contempt. The 
Chancellor, in Lechmere Charlton's case, reported 



in 2 M. & C, 816, at page 856, says:— "The 
court will not discharge a party guilty of 
contempt unless he submits. I do not say the 
imprisonment is to be perpetual, or that the 
court will not exercise a sound discretion, but a 
party who comes here to be discharged from cus- 
tody, at the earliest possible period at which he 
could be so discharged." I take it that the res- 
pondent is adjudged guilty of a contempt, but 
whether he be in prison or at the bar asking to 
purge that contempt is immaterial, and that these 
observations are as applicable as in that case. 
The Chancellor proceeds, '' is at least expected to 
come before the court with an expression of 
repentance for what has passed and that sort of 
statement which will induce the court to hope such 
an offence will not be repeated by him and will 
justify the court in acting with lenity towards the 
individual and prevent the jurisdiction of the 
court being subject to similar offences in the 
future.*' In this case he is not in custody. So 
also in the case in New South Wales, and I take 
it that a party asking mercy, should admit that 
he had committed an offence. I have listened, 
and I do not find in this case up to the present, 
any admission by the respondent of his having 
done any wrong. I do not find any promise that 
he will not do wrung in the future. His apology 
is limited to his sorrow that he did not wait till 
he could attack this court and the defendant's 
case with safety ; but in my judgment he can 
never do it with safety. I think that the 
expression of repentance he has made has not 
been sufScient, and that being the case, I consider 
he should be fined, and that a fine will be 
sufficient to satisfy the justice of the case. I 
agree with His Honor The Chief Justice, that a 
fine of £60 will be sufficient, and that he be 
ordered to pay the costs of this application. 

Attorneys for the plaintiff, Little, Browne and 
Rutkning, 

Attorney for the defendant, Mein. 
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November 5th, 1879. 

CRIBB V. PINNOCK & OTHERS. 

Municipality — By-law — Ultra vires — Public street, 

footpath— 28 Vic., No. 21, sees. 70, 75. 

A mnnioipal by-law provided that the municipal conncil 
might caase a notice to be served upon any landlord or 
owner of any shop warehouse dwelling building or 
groand fronting any street or thoroughfare in the munici- 
pality of Brisbane to pave the footpath in front of such 
shop warehouse dwelling building or ground and That 
every such footpath should be paved with such materials 
and in such time and in such manner as should be directed 
by such notice and that every landlord or owner who 
should neglect or refuse to comply with the notice as 
aforesaid should for every such offence, be liable to a 
penalty not exceeding £10. 

Held^ that the by-law was not uUra vires. 
The Attomey-Oeneral, (Pring, Q.C., StPantnck, 
with him, J moved absolute a rule, calling upon 
the corporation and mayor of the municipality of 
Brisbane and certain justices for the colony, to 
show cause why a writ of prohibition should not 
be issued prohibiting them from proceeding upon 
an order made by the justices on the 19th of 
September, 1879, in a matter in which the Cor- 
poration was complainant, and the plaintiff was 
defendant. 

The order of the 19th September, was obtained 
under the following circumstances : — 

On the 2nd September, 1879, the General 
Inspector for the Municipality laid an informa- 
tion against the plaintiff, for the purpose of 
enforcing by-law No. 28 of the Municipality, 
in respect of an alleged breach thereof by Mr. 
Cribb, who was the landlord or owner of certain 
buildings and ground in Elizabeth-street, in the 
Municipality, in neglecting to comply with a 
notice served on him by the Municipal Council to 
pave the footpaths in front of the said buildings 
and ground. The material parts of the by-law 
were as follows : — 

<« Whereas it ia expedient that the footpaths of 
the streets and thoroughfares within the 
City of Brisbane, should be paved. It is 
therefore ordered by the Council of the 
Municipality of Brisbane by virtue of the 
powers and authorities in them vested by 
The Municipal Institutions Act of 1874 and 



authority of the same as follows : — 

1. That the Council may cause a notice to be 
served upon any landlord or owner of any 
shop warehouse dwelling building or ground 
fronting any street or thoroaghfare in the 
said Municipality to pave the footpath in 
front of such shop warehouse dwelling 
building or ground. 

2. Every such footpath shall be paved with 
such materials and in such time and in such 
manner as shall be directed by such notice 
as aforesaid and every contractor mason 
or other person employed in paving any such 
footpath who shall for such purpose use any 
inferior or different materials shall for every 
such offence be liable to a penalty not ex- 
ceeding ten pounds (£10). 

• •••••• 

4. Every such landlord or owner who neglects 
or refuses to comply with the notice as afore- 
said shall for every such offence be liable 
to a penalty not exceeding ten pounds (J&IO). 
6. The word ''pave" shall include the word 
*' kerb " except when otherwise expressed in 
any' such notice and the words ''landlord" 
or "owner" shall include corporations or 
companies. 
Griffith, Q.C., (Real with him,) showed cause 
against the rule. 

The Chief Justice left the bench before the 
hearing, he being a ratepayer and property owner 
in the Municipality. 

LuTWYOHE, J. :— In this case, although the ar- 
guments have occupied some considerable time, 
the real question seems to be within a very narrow 
compass. The learned Attorney-General reduced 
it to a very small compass indeed, because he 
went the length of admitting that the Corporation 
had the power to make the by-law in question, so 
far as to enable them to require the pavement of a 
footpath in front of an owner's premises to be in 
accordance with a plan prescribed by themselves, 
if the owner chose to undertake the work 
voluntarily. But he said the Act has not given 
the Corporation power to enforce such a thing by 
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a peualty. Now there I disagree with him. I 
think, looking at the 75th section alone, that the 
Corporation is given power to make a by-law 
such as that which has been called in question. 
That section imposes upon the Council ^' the care, 
construction, and management of roads, public 
streets, bridges," and so forth, and also of '^ public 
thoroughfares," and '' may make by-laws for 
carrying out these objects." It seems to me, 
upon a proper construction of that clause, that 
one of the objects which it imposes is the con- 
struction of public streets. It is not disputed — 
in fact it is contended — that a footpath is part of 
a public street ; of that there can be no question 
after the authorities which have been cited in the 
course of the argument. But the contention of 
the learned Attorney-General was that, because 
the Legislature imposes upon the Corporation the 
" care, construction, and management " of public 
streets, they require them to undertake the con- 
struction themselves, leaving out what appears 
to me to be an essential, certainly a most 
important, part of the clause — namely, the dis- 
cretionary power which allows them to *' make 
by-laws for carrying out these objects." I take 
it, if a man is empowered to construct, he is em- 
powered to cause to be constructed; and the 
necessary means for carrying out that object 
seems to me to have been placed at the disposal 
of the Corporation by the words of this 75th 
section. Taking that section as it stands, with- 
out calling in the aid of section 70, which is more 
specific, I think it is quite enough to show that 
the Corporation legally exercised the power im- 
posed upon it in making the by-law which has 
been objected to. It is not the duty of the court 
to express any opinion as to the pohcy of this 
Act. Possibly a better mode might have been 
devised for effectuating the pavement of by-paths 
than that which the Act authorises and the council 
have carried out. We have nothing to do with that. 
The question is, have they the power to do what 
they have done ? I think under the 75th section 
they have the power. Then we come to the 70th 
section. Under that they are empowered to make 



by-laws for the " alignment, kerbing, paving, and 
guttering of streets." No words could be more 
precise. They may require that to be done by 
the owners or occupiers of property abutting 
upon the street. They seem to me to have absolute 
power, and all their acts have been good and 
perfect. I think this rule ought to be discharged. 
Hardino, J. :— The question in this case arises 
upon an order nisi obtained by Mr. Swanwick, as 
counsel for Mr. Cribb, on the 26th of September 
last, from his Honor the Chief Justice, calling 
upon the Corporation and Mayor of the Munici- 
pality of Brisbane, and certain justices for this 
colony (the Police Magistrate for Brisbane being 
one), to show cause before this Court, why a writ 
of prohibition should not be issued prohibiting 
them from proceeding upon an order made by the 
said justices on the 19th of September, 1879, 
in a matter wherein the said Corporation was 
complainant, and the said Mr. Cribb was 
defendant. 

The said order of the 19th September last, was 
obtained under the following circumstances : — 

On the 2nd of September, 1879, the General 
Inspector for the said Municipality, laid an 
information against Mr. Cribb, for the purpose 
of enforcing by-law No. 28 of the said Munici- 
pality, in respect of an alleged breach thereof by 
Mr. Cribb, who is the landlord or owner of 
certain buildings and ground in Elizabeth-street, 
in the said Municipality, in neglecting to comply 
with a notice served on him by the said Municipal 
Council, to pave the footpath in front of the said 
buildings and ground. 

The by-law so far as it is necessary for me to 
refer to is as follows : — 

" Whereas it is expedient that the footpaths of 
the streets and thoroughfares within the 
City of Brisbane should be paved. It is 
therefore ordered by the Council of the 
Municipality of Brisbane by virtue of the 
powers and authorities in them vested by 
The Municipal Institutions Act of 1S74 and 
authority of the same as follows : — 
1. That the Council may cause a notice to be 
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served upon any landlord or owner of any 
shop warehouse dwelling building or ground 
fronting any street or thoroughfare in the 
said Municipality to pave the footpath in 
front of such shop warehouse dwelling 
building or ground. 
2. Every such footpath shall be paved with 
such materials and in such time and in such 
manner as shall be directed by such notice 
as aforesaid and every contractor mason or 
other person employed in paving any such 
footpath who shall for such purpose use any 
inferior or different materials shall for every 
such offence be liable to a penalty not 
exceeding ten pounds (^10). 

4. Every such landlord or owner who neglects 
or refuses to comply with the notice as 
aforesaid shall for every such offence be 
liable to a penalty not exceeding ten pounds 
(jeiOj. 

5. The word "pave" shall include the word 
** kerb " except when otherwise expressed in 
any such notice and the words ^* landlord " 
or " owner " shall include corporations or 
companies. 

This by-law, No. 28, was made under Tfie 
MuniHpal Institutions Act of 1874. The sections 
which refer to this subject are sections 70 & 75, 
as follows : — 

Section 70. " The Council or any municipality 
may make by-laws for regulating their own pro- 
ceedings determining the times and modes of 
collecting and enforcing payment of their rates 
either in arrear or current generally regulating 
elections determining the validity of elections 
when disputed — the preventing and extinguishing 
fires suppressing nuisances and houses of ill- 
fame — compelling residents or where there are 
no residents their owners to keep their premises 
free from offensive or unwholesome matters — 
regulating licensing and taxing porters public 
carriers carters water drawers and public vehicles 
—regulating the killing of cattle and sale of 
butchers' meat and the establishment and locality 






of slaughter-houses or abattoirs — regulating 
markets market dues fairs and sales — opening 
new public roads ways and parks — the alignment 
curbing paving and guttering of streets — the 
planting and preservation of trees and shrubs — 
the general control and management of the public 
reserves— the regulation of weights and measures 
— the preservation of public decency and public 
health — the restraining of noisome and offensive 
trades — and the general good rule and govern- 
ment of the municipality." 

Section 75. " The Council shall have the care 
construction and management of roads public 
streets bridges ferries wharves jetties and public 
thoroughfares except as hereinafter excepted 
and shall also adopt such means as may seem 
to them desirable for the establishment and 
management of public cemeteries and public 
baths and wash-houses the securing of the 
necessary supply of water for domestic sanitary 
or irrigation purposes and may make by-laws for 
carrying out these objects and for lighting and 
sewerage or other drainage Provided that no 
municipality shall be compelled to take the charge 
or management of any new road or street laid 
down by any private proprietor upon or through 
his own land which shall not be less than half-a- 
chain in width unless or until the same shall 
have been fully made and completed to the satis- 
faction of the surveyor of the municipality." 

The charge on the said information came on 
for hearing at the Police Court, Brisbane, and 
was adjudicated on on the 19th d&y of September, 
1879, in Mr. Cribb's absence, after two previous 
adjudications. The justices fined Mr. Cribb 
£10, together with 8s. 6d., costs of court, to be 
recovered in case of default by levy and distress. 
The order nisi for a prohibition was obtained on 
the following grounds : — Firstly, that there was no 
statute in force enabling or authorising the said 
Municipality to pass by-law 28, which was conse- 
quently ultra vires. Secondly, that the justices 
had no jurisdiction to make the said order. Now 
if there was no power to make the by-law, the 
want of jurisdiction follows. 
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In approaching an Act of the natnre of The 
Municipal Institutions Act of 1874, we have first 
to consider the rules which are to guide us in its 
interpretation. There are two classes or bodies 
to whom powers are given to interfere with the 
rights of their fellow-subjects. One class is a 
body in which such interference, although result- 
ing in the benefit of the public generally, yet 
also results in the benefit of the body itself, such 
as railway companies, canal companies, insurance 
companies, and such like bodies. The other class 
consists of bodies so constituted that the public 
at large are to be benefited, but the bodies 
themselves are to derive no benefit — such as 
boards of health, local management, municipali- 
ties, and such like bodies. The laws passed 
dealing with these two classes are supposed to 
proceed on different bases. With regard to the 
first class, the power they get from the legislature 
may be regarded as the price of what they do for 
the public, and the Acts enabling them to do 
certain duties are to be construed strictly against 
them. They are to do no more than they 
have strictly bargained for. With regard to the 
other bodies, however, they have a duty cast 
upon them by the legislature for the benefit of 
the public generally, and as they are to derive no 
benefit from the result of their labors, and as 
they are acting for the benefit of the public alone, 
the powers given to them are supposed to be in- 
tended to be large enough to enable them to do the 
most good with them. The intention of the legis- 
lature is not to be measured by the more guarded 
powers given to the first class, consequently where 
the authority given to them can be construed for 
the benefit of the public, the statutes giving that 
authority receive a large construction beneficial to 
the object sought to be acquired by the party 
exercising them. Within this last class the 
present case falls, and we must consider first of 
all whether it is reasonable that a certain class of 
people should make a footpath for the benefit of 
some people who do not contribute towards it. 
The reason for this may be explained thus : It is 
a matter of common experience that when a 



street is formed the property in it receives benefit, 
each building, each portion of land abutting on 
that street, is increased in value. The mode of 
access to the houses along that street is improved 
and made perfect, and so that neighbourhood 
acquires increased value to the detriment of the 
outlying streets. Now, if that street were im- 
proved at the expense of the general body of 
ratepayers, the outlying streets, although reaping 
no benefit, would have to contribute. Therefore, 
if the statute requires a liberal construction it 
may receive it, and in considering these sections 
they may be construed largely and beneficially to 
the carrying out the objects of the Corporation. 
Now the question in this case arises wholly upon 
the statute. First of all, I take this 70th section 
which commences '* The Council or any munici- 
pality may make by-laws for " etc., and in con- 
struing that section, I read it as though the word 
'* for '* was at the beginning of each of the sen- 
tences referring to the different matters below. 
Thus it would read " for " regulating " for ** deter- 
mining, and so on, down to " for " 'Hhe alignment 
curbing facing and guttering of streets." I 
see nothing prohibiting the making of such a 
by-law as this, but I do see on a fair construction 
of this section, that the words are quite large 
enough to justify the making o( a by-law ordering 
the owner of property to lay down the pavement 
in front of his premises. Again, coming to the 
75th section, the words " may make by-laws for 
carrying out these objects *' seem large enough to 
include everything that relates to a street and its 
construction before and when complete. When 
you say you live in a street you do not mean you 
live on the pavement, or on the part which is 
macadamised. You live in a house adjoining the 
roadway. Similar sections have been held to 
bear a construction large enough to refer to the 
lines and frontages of the houses, and if it goes 
as far as that, I take it it is large enough to cover 
everything which goes to the formation of what 
ultimately forms the common street. If a by-law 
may be made for regulating the houses, much 
more in my mind may one be made for regulating 
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the pavement and ordering the adjoining owners 
to make that pavement. Again, even if these 
words do not go far enough, it is very doubtful 
whether the power given to make by-laws for 
"the preservation of public decency and public 
health," would not be sufficient. A pavement 
keeps the traffic away from the houses, it main- 
tains the space in front of them pure and clean, 
and this goes a long way towards preserving 
public health. So that upon all these grounds, I 
think, there was authority for the Corporation to 
make this by-law. There is also authority for 
fixing (see sec. 78) the penalty. In my judgment 
the conviction was right, and I agree with His 
Honor Mr. Justice Lutwyche, that the rule should 
be discharged. 
Bule discharged with costs. 
Attorney for the plaintiff, Norris, 
Attorney for the defendants, Macpherson, 



November 11th, 1879. 

HILL V. PINNOCK, & OTHEES. 

Information — Withdrawal of — Publication of name 

by limited Company — Penalty — Indictable 

fence — Informer — Summary jurisdiction — 

Qui tam action — Nature of withdrawal of 

action — Costs — 27 Vic,, No» 4, sees. 40, 41 

The omission by a limited Company to paint or affix its 
name on the outside of its place of business is not an 
indictable offence. 

The action against a limited Company for the penalty 
for such an omission is like other qui tam actions, a civil 
and not a criminal action, nor does it make any difference 
that it is commenced by information and tried in a summary 
way before justices of the peace. 

The informer in such a suit has therefore the power to 
Btop the proceedings and all other rights which a suitor 
has. 

The plaintiff had laid an information under the 
Companies Act of 1868, sees. 40 & 41, against the 
Brisbane Newspaper Company Limited, for not 
affixing its name to its place of business. After 
the information had been heard the case was ad- 
journed to a future day, but before the hearing 
was resumed, the plaintiff sent a notice to the 
Company and to the Police Magistrate, that he 
did not intend to proceed with the matter any 
further. The Company, however, attended on 



the day of the adjourned hearing, and the bench 
adjudged them their costs of attendance. 

Pope Cooper obtained a rule nisi calling upon 
the defendants to show cause why prohibition 
should not issue to prohibit them from proceeding 
upon the order for the payment of the costs. 

Griffith, Q,C. and Prior, showed cause against 
the rule, and cited Vaughton r. Bradshaw, 9 C,B,, 
N,8., 103 ; Justices Act, 12 Vic. 43, sees, 14, 18 ; 
9 Geo, IV, 37, Companies Act 1863, sees. 40, 41, 
Wilkinson's Qu€en>sland Magistrate, p, 386; R. 
V, Stamper, 1 Q,B., 119 ; R, v. Hardy, 14 Q.B., 
629; Tunnicliffe v. Tedd, 6 C,B,, 663. 

Pope Cooper, in support of the rule, cited R, v, 
Buchanan, 8 Q,B,, 636; 29 L.J., M.C., 126; 
Oke's Synopsis, 274; B, v, Hawkins, 2 D. d R,, 
209 ; 8 L,J., N.8, 242, Addison on Torts, 697. 

LniLEY, C.J. : — This is a rule to prohibit the 
magistrates from proceeding on an order for the 
payment of a certain amount of costs, and the 
main question — in fact the one question — on 
which probably our decision must depend, is 
whether the party suing had power to withdraw 
the information from the cognisance of the magis- 
trates. Much will depend on the question 
whether the so-called prosecutor, or rather the 
informer, was in the position of a civil suitor, or 
of a party prosecutmg for an offence. Looking 
at the statute itself, I think there can be very 
little doubt— at all events there is none in my 
mind — that this was not an indictable offence. It 
seems to me to be perfectly clear on reading the 
two sections relating to this matter, that, although 
they are distiuct, the first being not prohibitory 
but directory, aud although they impose a legal 
duty upon the Company, under the first certainly 
a party would not be indictable, and under the 
second it is perfectly clear it is for a mere money 
penalty which may be recovered before the 
justices. The 40th section says : — " Every limited 
company under this Act, whether limited by 
shares or by guarantee, shall paint or affix, and 
keep painted or affixed, its name on the outside 
of every office or place in which the business of 
the office is carried on." In that section there is 
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no penalty and no punishment. Then comes the 
4l8t section :—<' If any limited company under 
this Act does not paint or affix, and keep painted 
or affixed, its name in manner directed by this 
Act," &c. I think it hardly possible for any 
lawyer to contend that a direction of an Act of 
Parliament would be an indictable offence. At 
all events, that is my view of the matter. There- 
fore I think the prosecutor was simply in the 
position of an informer, who might under some 
old Acts, and possibly under this, have brought 
a qui tarn action, if a portion of the penalty had 
been given to the Grown. Under this statute he 
has merely a possible interest, but it is an interest 
for which he might sue ; for it may be that the 
magistrates may order him to have the whole of 
the penalty for his own use. On the other hand, 
they may give him nothing. Still he has a pos- 
sible interest, and one which the statute gives him 
power to sue for. That the matter is to be 
brought in a summary way before justices will 
not alter the nature of the suit, except as to 
the mode of procedure, as we know very 
well that many civil matters, rates, and a 
large number of divers causes of action, are 
recovered, and directed to be recovered, in a 
summary way before justices of the peace; and 
we know very well that this proceeding is brought 
under the Summary Jurisdiction Act, and not 
under that relating to indictable offences. It is 
therefore perfectly clear to my mind that it was a 
civil proceeding; and really, if the matter had 
been stronger — if it had been for an indictable 
offence — there is an old authority that penal 
actions are simply civil suits. The case of AtcJie- 
son V, Everitt, Cowper 382, makes it perfectly 
clear that qui tarn actions are civil suits, and in 
no way criminal actions. The case turned upon 
the question whether a Quaker could give evi- 
dence. If it were a criminal case he could not 
do so. In that case, Lord Mansfield says : — ** In 
cases where an action and an indictment both lie 
for the same act —as in assault, imprisonment, 
fraud, &o. — a Quaker is an admissible witness in 
the action, though not on the indictment ; " and 



the whole case expressly decides that, being a 

qui tarn action it was a civil suit and not a criminal 

proceeding. That being so, the next question 

is, what right has a civil suitor unless there is 

something in Jervis' Act expressly to deprive him 

of the ordinary rights of a plaintiff- in a civil 

action. He has, I think, all the rights a civil 

suitor has. He has power unquestionably to stop 

the proceedings. At all events he has the power 

to stay further costs. I do not say in this case 

he had power to withdraw the information, but 

he could arrest further costs. The moment that 

notice was given to the justices and the newspaper 

company, the latter incurred further costs at their 

own peril, and they must pay them. If they will 

not take notice that the other party is unwilling 

to proceed, they must incur further costs at their 

own peril and expense. They may attend, and 

take the whole bar with them if they like, but 

that is a luxury which they must pay for, and 

cannot impose upon the opposite party. In 

a civil action this would be the proceeding, a writ 

would be issued — here an information is laid— 

and a summons issued calling upon the other side 

to appear. If the plaintiff wishes to stay further 

costs, he gives notice to the other side that he 

intends to abandon his action. He cannot take the 

writ off the file, but he can do what is equivalent 

— he may make the other side pay the costs if he 

chooses to appear. Looking at these proceedings 

— and one must bring one's experience to bear 

upon it— allowing ten guineas costs seems to be 

absurd. I have not the slightest doubt the 

magistrates allowed the costs of counsel appearing 

that morning. It is absurd to suppose that a 

small case before the magistrates could have 

involved ten guineas costs. I myself should be 

disposed to send the case back to the magistrates 
for them to correct their decision, for we have 
that power. Probably, however, it is best for us 
to express our opinion that the costs were twice 
what they ought to have been, and to discharge 
this rule, without costs. If the justices after 
this expression of opinion from the bench, think 
fit to issue a distress warrant, they will do so at 
their peri . 
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LuTWTCHE, J. : — I am glad to be able to oonour 
Id the latter part of the learned Chief Justice's 
judgment, but regret that I am obliged to differ 
from him in the expression of his views on the 
other part of the case. Our difference consists in 
this. The learned Chief Justice considers that 
the proceeding in this case was a civil and not a 
criminal proceeding punishable by fine — '' To be 
fined, imprisoned, or otherwise punished,'* are 
the words of the 1st sec. of 11 & 12 Vic. c. 
48 — but I would rather add here ^* liable to be 
punished by a pecuniary fine or penalty." The 
first question which we have to deal with in ap- 
proaching this matter is to determine whether it 
is an offence or not. The 40th section provides 
that ''every limited company under the Act 
whether limited by shares or by guarantee shall 
paint or affix, and shall keep painted or affixed, 
its name on the outside of every office or place in 
which the business of the company is carried on." 
Now by that section it seems to me that a duty 
is imposed upon the company, and although the 
language of the section being in the affirmative 
is not so strong as it would be if it were crouched 
in prohibitory or negative words ; still I think 
they are absolute explicit and peremptory, and 
show that no discretion is intended to be given, 
and it seems to me that a duty is imposed upon 
the company, and that is for the purpose of my 
judgment sufficient. I need not go into the rea- 
sons or the policy which seem to require that 
this course shall be taken, it is enough that the 
language of the statute requires the duty to be 
performed. Then we have the 41st section, that 
imposes penalties for the breach of the duty re- 
quired to be performed by the preceding section. 
The 41st section says : '' If any limited company 
und^r this Act does not paint or affix, and keep 
painted and affixed, its name in manner directed by 
this Act, it shall be liable to a penalty." And it 
goes further and says, " that for every day during 
which the name is not so kept painted and affixed, 
it shall be liable to a like penalty." Then after 
stating what penalty the company itself shall 
have to pay, it goes on, '* and every director and 



manager of the company who shall knowingly 
and wilfully authorise and permit such default 
shall be liable to the like penalty." I think it is 
important to point out that, because as it will ap- 
pear presently a director is liable to imprisonment 
for non-payment of costs if costs be imposed 
under the provisions of the 65th and 66th sections 
of this Act, taken in conjunction with 11 & 12 
Vic. c. 48, sec. 18. The Companies Act goes on 
in the 65th section as follows, ** all offences under 
this Act made punishable by any penalty " which 
I take it includes the offence under the 40th and 
41st sections "may be prosecuted summary before 
two or more justices in manner directed by 
an Act 11 & 12 Vic c. '48." Then the 66th 
section provides for the application of the penalties, 
which is to be at the discretion of the justices, 
and there it seems to me arises the necessary 
divergence between my views on the construction of 
the statute, and those explained by the learned 
Chief Justice as his own. 

''The justices" says the 66th section "imposing 
any penalty under this Act may direct the whole 
or any part thereof to be applied in or towards 
payment of the costs of the proceedings, or in or 
towards rewarding the person upon whose in- 
formation or at whose suit such penalty has been 
recovered, and subject to such direction all pen- 
alties shall be paid into the Treasury, and shall 
be carried to and form part of the consolidated 
funds of the colony." In construing that section 
it seems to me first, that the justices have an 
absolute discretionary power in the application of 
the penalty to be inflicted ; secondly, that if the 
penalty is applied solely towards the payment of 
the proceedings the informer will get nothing, no 
share of the penalty ; and thirdly, that if the 
justices do not think proper to make any direction 
as to the application of the penalty then the 
whole of it shall be paid into the Treasury and 
"form part of the consolidated revenue of the 
colony." So that there are contingencies which 
take the penalty entirely beyond the reach of the 
informer. He is not in the position of an in- 
former in a qui tarn action, and the distinction is 
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this, that as soon as ever the informer files the 
information in a qui tarn action he has a vested 
interest in his share of the penalty, and al- 
though the Crown may remit its share, still it 
oannot oust the informer of the share so become 
vested. Even an Act of Indemnity will fiot so 
deprive the informer of his share of the penalty. 
I may cite ( Grosset v, Ogilvie, 5 Brown's Farlia- 
nientaty Gases ^ 527 )^ as an authority for this 
position. That being so, it seems to me that there 
is a wide distinction between a person who files 
an information to recover a penalty in a qui tarn 
action, and a person proceeding under the 65th 
and 66th sections of the Companies Act. In the 
latter case he has only the possibility of an in- 
terest, and when he sues he does not exclude any 
other person from suing. I take it that in the 
present case the informer Mr. Hill, having with- 
drawn, any other person might lay another in- 
formation and might successfully have prosecuted 
it. Taking that view it will be seen how very 
great an engine of oppression such an Act as this 
might be made if the justices had not the power 
which they have exercised, and which I think, they 
rightly exercised — under the Idth section of 11 
& 12 Vic c. 48. On turning to that statute it 
will be seen that the 18th section provides in very 
clear and plain terms for the manner in which the 
proceedings shall be conducted before the magis- 
trates. The first section having empowered them 
to deal with all offences or acts within their juris- 
diction — and jurisdiction is given to them by the 
65th section of the Companies Act. Then the 
Idth section provides what shall be done at the 
day and place appointed by the summons for the 
hearing in the absence of the defendant. Then 
it goes on about the middle of the section -to pro- 
vide what shall be done in the absence of the 
plaintiff, and at the end of the section what shall 
be the procedure when both parties appear. 
Now it appears to that the justices where the 
complainant absents himself have power to dis- 
miss the complaint. If the defendant appears, 
whether voluntarily or after having been appre- 
hended under a warrant, and the plaintiff does 
not appear, then under the words of this section 



they are entitled to dismiss the complaint if they 
think proper to do so, but if they think proper to 
adjourn the hearing they are also at liberty to do 
so. They had the power to dismiss the complaint 
without hearing it at all; for the 14th section 
goes on following up the words at the end of the 
18th section to define what proceedings shall be 
taken when both parties appear. I oannot say, 
therefore, that the justices had departed from the 
proper line of their jurisdiction when they dis- 
missed the complaint on the application of the 
defendant's counsel, nor can I say that were 
wrong in awarding costs to the defendant. Under 
the 18th section of the Justices Act they had 
power by their order of dimissal to award and 
order *' that the prosecutor or complaint ser- 
pectively shall pay the defendant such costs as 
to such justice or justices shall seem just and 
reasonablQ,'* and they have exercised that power 
by awarding ten guineas costs. Here I agree 
with the learned Chief Justice, I think these 
costs are excessive, and that if a sum of five 
guineas were allowed it is quite as much as the 
merits of the case required. At the same time, 
I think it of great importance in prosecutions 
under this Act which may be multiplied exceed- 
ingly, looking to the various sections which 
provide penalties for breaches of duty imposed 
upon companies and directors that magistrates 
when they do dismiss cases of this kind 
should in a moderate and salutary manner impose 
something like a check upon persons who have 
really no valid grounds of complaint. It seems 
to me to be a very great hardship indeed if persons 
at their discretion are to bring forward and then 
abandon matters of this kind and so harass com- 
panies and the persons engaged in their manage- 
ment to a very serious extent. I do not suppose 

people in this colony are worst than the people of 
any other Australian colony, nor have I any 
reason to suppose that they are any better, and at 
times of great excitement many things are done 
which men in their cooler moments may regret. 
But it is well that the law should step in and 
impose a check against unreasonable and harass- 
ing proceedings by persons who come forward 
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and lay informaiions under this Act. Upon the 
whole I have come to the conclusion that the 
penalty be reduced to one half, and that the rule 
be discharged without costs. 

Habdino, J. : — This case came on for hearing 
on the 4th November last, on the motion of Mr. 
Pope Cooper, to make absolute a rule nisi ob- 
tained by him as counsel for Charles Lumley Hill, 
from the Chief Justice on the 24th October, 1879, 
calling upon the Police Magistrate of Brisbane 
and certain other magistrates of this colony, and 
the Brisbane Newspaper Company Limited, to 
show cause on the first-mentioned day before this 
Court, why a writ of prohibition should not issue 
prohibiting further proceedings on a certain judg- 
ment or order made by the said magistrates on 
the 10th October last, in a matter wherein Mr. 
Hill was complainant, and the said Company were 
defendants. 

The said order of the 10th October was obtained 
under the following circumstances : — 

On the 25th of September, 1879, Charles Lum- 
ley Hill laid an information against the Company 
for the purpose of enforcing the penalties to which 
it was alleged that the Company had rendered 
itself liable under the 41st section of The Com- 
panies Act of 1868, which, so far as it is necessary 
for me to refer to it, is as follows : — 

** If any limited company under this Act does 
not paint or affix, and keep painted or affixed, its 
name in manner directed by this Act it shall be 
liable to a penalty not exceeding five pounds for 
not so painting or affixing its name, and for every 
day during which such name is not so kept 
painted or affixed." 

The enactment relating to the manner in which 
the name of the Company was to be painted or 
affixed referred to in that section, is to be found 
in the 40th section, which is, so far as it is neces- 
sary for me to refer to it, as follows : — 

** Every limited company under this Act whether 
limited by shares or by guarantee shall paint or 
affix, and shall keep painted or affixed, its name 
on the outside of every office or place in which 



the business of the company is carried on in a 
conspicuous position in letters easily legible.** 

The mode of recovering such penalty is pro- 
vided for by the 66th sec., which is as follows : — 

'' All offences under this Act made punishable 
by any penalty may be prosecuted summarily be- 
fore two or more justices in manner directed by 
an Act 11 & 12 Vic. c. 48, intituled 'An Act to 
facilitate the performance of the duties of Justices 
of the Peace out of Sessions within England and 
Wales with respect to summary convictions and 
orders,* or any Act amending the same.** 

The information came on for hearing at the 
Police Court, Brisbane, on Friday, the 10th' 
October, 1879, before the Police Magistrate and 
several other justices. Before the hearing — 
that is to say, on the 7th October — Mr. Hill*8 
solicitor, at an interview with the Police Magis- 
trate, informed him that Mr. Hill desired to 
withdraw the information, to which the Police 
Magistrate replied, ** He was glad of it.** Later 
in the day of the said 7th October, Mr. Hill's said 
solicitor handed to the Police Magistrate a letter 
of that date, addressed to him alone, in which he 
gave the Police Magistrate notice that he had 
that day given notice to the Company that 
Mr. Hill had withdrawn the said information. 
On reading this letter, the Police Magistrate 
informed Mr. HilFs said solicitor that the Company 
might apply for costs. It does not appear that 
any other magistrates were present at either of 
these interviews. Mr. Hill's solicitor had at this 
time, by a letter dated the said 7th October, 
given the Company notice that the said information 
had that day been withdrawn, and that he had inti- 
mated the same to the said Police Magistrate, and 
that it would be unnecessary for the Company to 
appear to answer the summons in the said matter 
at the Police Court on the Friday then next. 
The Company gave Mr. Hill no intimation as to 
how they intended to act in consequence of Mr. 
Hill's proceedings. On the case being called on 
before the Police Magistrate and other justices, 
the Attorney-General appeared for the Company, 
and, in the presence of Mr. Pope Cooper, stated 
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that as he was informed that Mr. Hill did not 
intend to proceed with the information, the 
Bench could not do less than dismiss the case, 
with costs. Mr. Cooper then stated that he 
appeared for the informer or prosecutor to oppose 
the Attorney-General's application, and replied. 
The Bench then dismissed the case, and ordered 
Mr. Hill to pay ^10 10s. costs, to be recovered 
by levy and distress. It appears that on the 
case being called on the information or charge 
was not read over, nor was the Company asked 
how they would plead, and that they did not 
plead to the charge, as required by the 14th 
section of the Act 11 & 12 Yic. c 48. 

The rule nisi for a prohibition was obtained on 
the ground of want of jurisdiction in the magis- 
trates, because the information had been with- 
drawn from their cognizance and jurisdiction by 
written notice to the Company, and by verbal and 
written notice to the Police Magistrate and by 
his acquiescence ; and because the substance of 
the information or complaint was not stated to 
the Company, and they were not asked if they 
had any cause to show why they should not be 
convicted. 

Under these circumstances, the first question 
raised for the decision of the Court is: — Was 
this information of such a nature that it was 
beyond Mr. Hill's power to withdraw it after it 
had been laid, without the justices' assent? I 
say without the justices' assent, as I do not think 
the facts show any assent. Justices derive their 
jurisdiction from their commission and certain 
statutes. Their authority is ministerial or j udicial. 
It is with their judicial authority we have to 
deal, premising that where the information is 
laid under their ministerial authority, at all 
events in respect of criminal charges, the justices 
have no power to permit the withdrawal of the 
charge. When the justices act judicially, or, as 
it is more generally termed, in their summary 
jurisdiction— that is to say, when they hear and 
adjudicate upon informations for summary offences 
or upon complaints for non payment of money — 
they proceed under the provisions of the second of 



Jervis' Acts, 11 & 12 Vic. o. 48. If the charge is 
not of a public nature, it would seem the parties, 
with the consent of the justices, may compromise 
the matter ; but should the justices refuse their 
consent, the parties cannot compromise, as the 
justices become seized of the complaint by the 
summons of their jurisdiction [Reg. v. The Justices 
of Wiltshire, 8 Law 'rimes, N»8. 42 ; 2 New Re- 
ports, 62, under the nanie Reg. v. Hawkins], In this 
latter report of this case, intervening on an 
observation of counsel that the original complaint 
upon which the summons had been issued was 
put an end to by a settlement between the 
parties, Cockburn, 0. J., is reported to have said : 
— '^ If you are right, then a complainant, when 
he found a case going against him, might say, 
* I don't wish to go on ' ; and so might deprive 
the defendant of his certificate of discharge." 
If, therefore, the parties cannot compromise, 
that is, with assent of both parties withdraw the 
matter without the justices' consent, it seems to 
follow, necessarily that one party cannot with- 
draw the charge without the assent of the other 
party and of the justices. This view receives 
further confirmation from the cases of Bradshaw 
r. Caughton, 9 C.B,, N.S. 103; 30 L.J. , C.P. 93: 
Tunnicliffe v. Tedd, 6 C.B. 653 ; 17 L.J., M.C. 67, 
cited in the argument. I have already found as a 
fact that the justices did not consent to the with- 
drawal of the information. So far as I have 
proceeded, the power to withdraw is only shown 
to exist when the charge is not of a public 
nature. When it is of a public nature, it seems 
that the justices have no power to permit even a 
compromise, much less a withdrawal of the case 
by the complainant only. In other words, should 
I be incorrect in finding that the justices did not 
consent to the withdrawal of the case, still the 
first question must be answered in the affirma- 
tive, if the enactment contained in the 40th 
section of the Companies Act of 1868 was of a 
public nature— that is, for the public benefit 
generally, and not of a particular person or class of 
persons. The Companies Act of 1868 introduced 
into this colony the principle of the incorporation 
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of Gompanies, with or without limited liability, 
by registration. It is similar in its provisions to 
the English Companies Act of 1862, which Act, 
after reciting that it was expedient to consolidate 
and amend the laws relating to this subject, 
repealed such laws, and consolidated and amended 
their most important provisions ; amongst others, 
sections 7, 8, 26, 27, 41, 42, 65, and 66 of the 
Companies Act of 1862, presently to be men- 
tioned, will be found to be consolidations of 
previous enactments. These sections correspond 
with sections 6, 7, i?5, 26, 40, 41, 66, and 66 of 
the Queensland Act. The law so consolidated' 
and amended is entirely of recent growth, the 
earliest Act enabling companies to obtain incor- 
poration with limited liability by means of 
registration having been passed in 1855. Before 
this, companies, to obtain incorporation with 
limited liability, had to procure a special charter 
from the Grown or an Act of Parliament. The 
new law was an innovation, and in the sections 
pointed out it carefully provided (see sections 
7 and 8) that where the liability of the company 
was to be limited, the word << limited" should 
form the last word of the name of every such 
company, but did not require this (see section 9) 
where the liability of the company was to be 
unlimited, and takes special care to keep before the 
public the fact that the liability of the company is 
limited ; thus showing its policy to be that, where 
limited liability is given, that fact shall be con- 
stantly kept before the public. Such I consider 
in particular the objects of sections 40 and 41 to 
be the provision that the name of the company, 
with the word ** limited " as the last word of such 
name, should be painted and affixed outside its 
office would be a means of affording to the public 
generally dealing with the company notice of the 
limited character of the liability of its members. 
Now, this does not point to the benefit of any 
particular person or class of persons, but to the 
public generally ; consequently the enactment con- 
tained in the 40th section was, in my opinion, for 
the public benefit generally, and the first question 
should, I think, be Qiuswered in the affirmative. 



Another test seems to be that any one may lay an 
information for this offence. This is usually 
found to be the case when the enactment is for 
the public benefit. The first question being then 
answered in the affirmative, a second question 
is raised : — Did what took place before the 
justices amount to a hearing of the information, 
or justify them in dismissing the case ? I am of 
opinion that the justices were justified in dis- 
missing the case, and that the judgment of the 
justices must to that extent be upheld. What 
took place amounted, in my opinion, to a non- 
appearance by Mr. Hill until the dismissal of the 
case and the question of costs arose. If this is 
the true view, the justices were bound under 
11 and 12 Vic. c. 48, sec. 18, to dismiss the case. 
So far, then, I have held that Mr. Hill could not 
withdraw the case, and that the rule in its present 
form should be discharged. But notwithstanding 
that Mr. Hill could not withdraw the case, I do not 
think that he was bound to continue to prosecute as 
an active prosecutor. I have shown that he elected 
not to do so ; the consequence is that, from the 
time he made known such his election, he was 
only liable to the costs already incurred, and such 
costs as were absolutely necessary for the dis- 
missal of the case, which would have amounted 
to nothing had neither party appeared on the 
hearing. The amount, £10 10s., allowed by the 
justices in respect of these costs would seem to 
be extreme. I think that 5 guineas was ample, 
and that this rule be discharged without costs. 
At the same time, I do not see the way to interfere 
with the justices' discretion as to the amount of 
the costs allowed. 

Attorney for the plaintiff, Bruce. 

Attorneys for the defendant, Little^ Broxone, and 
Riithning, 
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December 2nd, 1879. 

8HEAFFE t;. HUNGERFOED. 

Partnership — Breach of agreement for a partner^ 
ship — Action by one partner against anotlier-—' 
EquUaMe relief. 
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A and B lEbgreed together to enter into a partnership to 
form a cattle station ; A to provide the grazing country, 
and B to provide the cattle. After supplying a portion 
of the cattle, B refused to supply any more. A brought 
an action against B to recover damages for the breach of 
the agreement. 

Held, that the action, being by one partner against 
another with reference to partnership matters, and not 
being for amount, could not be maintained. The Court, 
however, treated the action as one for the administration 
of the partnership affairs and for a dissolution, and 
granted a decree. 

The plaintiff and the defendant made an agree- 
ment together to enter into a partnership for the 
purpose of forming and carrying on a cattle 
station. Amongst other terms of the agreement, 
it was provided that the plaintiff should find the 
grazing country, and that the defendant should 
supply the cattle to the number of 5,200, to be 
despatched for the grazing country in mobs of 
1000 head at different intervals. After sending 
two mobs, the defendant declined to send any 
more, the plaintiff not having paid one-third of 
the expenses, according to the terms of the agree- 
ment. The plaintiff then brought an action 
against the defendant for damages for his breach 
of the agreement, and claimed : — 

1. That the rights and interests of the parties 
under the agreement might be defined. 

2. £10,000 damages for a breach of the 
agreement by the defendant in not sending the 
cattle. 

8. A dissolution of the partnership, if any had 
been created. 

The jury before whom the action was tried 
returned the following findings : — 

2. That the contract was not rescinded. 

8. That the defendant refused to despatch cattle 
in accordaitce with the agreement. 

9. That the value of the plaintiff's interest at 
the time of the refusal was £2,748 18s. 4d. 

10. That the value of the plaintiff's interest, if 
the contract had been performed by putting on 
the stock, would have been £6,770 6s. 8d. 

Griffith, Q.C. (Pope Cooper with him), moved 



for judgment for the plaintiff, in aocordance with 
the verdict. 

The Attorney- General (Pring, Q.C, Garriek, 
and Real with him), opposed the motion. 

LiLLEY, O.J. : — The plaintiff claims to be en- 
titled to the sum of £4,026 Ids. 4d. as damages 
for the defendant's breach of the partnership 

articles. His right to have judgment for that 
amount must depend upon his ability to bring his 
claim within the class of oases in which formerly 
one partner could sue another at law independent 
of account. All the cases cited horn Lindley in 
support of the plaintiff's contention were founded 
on some independent covenant, undertaking, or 
agreement ; on some isolated transaction, or one 
clearly intended by the parties to be irrespective 
of the partnership accounts ; or on some act to 
be performed or payment to be made by the 
defendant before the partnership was formed ; 
or on a breach of an agreement to form a part- 
nership ; or on an act of the defendant which has 
of necessity brought the partnership to an end in 
a single transaction, and where there can be no 
question of account. The two oases most strongly 
relied on are very clearly distinguished from this 
one. In Venning v. Leckie (13, East 6) the 
defendant promised the plaintiff to pay him half 
of the purchase money of some flax, which was 
the sole subject of the partnership, in time for 
the payment thereof. It was an independent 
promise, and it was held that an action lay 
against the defendant for his moiety of the 
price which was to be furnished by him in the 
first instance, although there might be an account 
to be taken between them as partners on the 
subsequent disposal of the joint stock. The case 
of Gale V. Leckie {2 Starkie, 107) was even more 
strongly reUed upon for the plaintiff. In that 
case, the defendant agreed to write a book, and 
the plaintiff to print and publish it. The plaintiff 
was to take all the risk, and they were to share 
the profits. The defendant supplied part of the 
manuscript, which was printed, and then refused 
te oonti&iM the work The plaintiff reeoveied tb» 
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cost of printing with a sum by way of damages for 
loss of profits which would probably have been 
derived from th# first edition. The defendant's 
misconduct or refusal brought the joint undertaking 
to a sudden end, and there was no question of 
account. •* The action,** said Lord EUenborougb, 
" is not brought against the defendant to recover 
partnership profits, but for not contributing his 
labor towards the attainment of profits to be sub- 
sequently divided between the parties. I have 
known similar actions brought in several cases, 
for instance, actions for not entering into partner- 
ship according to an agreement." The case was 
not treated by the court as one of a partnership 
actually formed, or if it could be so regarded, then 
the partnership had been brought to an inevitable 
end by the defaulting defendant before any matter 
of account had arisen between the parties. But 
how does the present case stand ? The plaintiff's 
claim for damages is that '< he has been deprived 
of the profits and emoluments which would have 
accrued to him from a performance of such part of 
his agreement, &c." The plaintiff was to furnish 
grazing lands which he then possessed and others 
which he had to find within twelve months. The 
defendant was to send on to those lands 5,200 
head of cattle in mobs of 1,000 each at uncertain 
intervals, 'depending on conditions over which he 
had no control. When the first mob reached the 
country the partnership was formed according to 
the agreement. The jury have found that the 
defendant refused, in fact, but not in words, to 
send more. The partnership has continued since 
November, 1878, the defendant paying all the ex- 
penses of management, although the plaintiff 
agreed to pay one-third. There is no evidence as 
to the state of the accounts between the partners 
at any period. The sum of £4,026 Ids. 4d. claimed 
as damages is the difference between the sum of 
£2,748 18s. 4d., in the ninth answer found to be 
the value of the plaintiff's interest in the partner- 
ship at the time of the refusal, and the sum of 
£6,778 '6s. 8d., found to be the value of the plain- 
tiff's interest if. the contract had been fully per- 



formed. The jury have probably calculated these 
values by taking the sums fixed in the twelfth 
paragraph of the agreement between the partners 
as real values, whereas they are expressly stated 
to be merely for the purpose of <' adjusting 
accounts," and it is only in taking accounts that 
they can be properly considered. It is clear that 
upon property of such a fluctuating value as stations 
and cattle, no absolute value could be placed over 
a period of five years, which was the term of the 
partnership. But even if the parties were to be 
bound by these as actual and not nominal values 
of the property, it seems to me that the value of 
the plaintiff's interest in the partnership at either 
period could not be ascertained without an account 
of the state of the partnership affairs at the two 
respective periods referred to. Nor, if these were 
ascertained do I think that the difference between 
them would be necessarily the true measure of the 
plaintiff's damage. It seems to me the relief he is 
entitled to in this respect is, that he be indemni- 
fied against the actual loss which the partnership 
has sustained by the defendant's refusal to fulfil his 
agreement. The total loss must be ascertained, 
and the plaintiff will be entitled to be paid, or to 
have credit for, or to be indemnified by the 
defendant, against the proportion of the total loss 
which he must otherwise have borne, the defen- 
dant bearing the whole loss arising from his own 
breach of contract. The action is substantially for 
damages, and under the old system the defendant 
would be entitled to a verdict. But the plaintiff 
has asked that the suit may be treated as one for 
the administration of the partnership affairs, and 
for a dissolution. There are in my opinion suffi- 
cient grounds to grant this application, but I need 
not state them as the defendant does not oppose a 
decree on this point. It seems to me that an 
action of this kind should not be set down for trial 
by jury without applying to the judge. It was 
never intended by the Judicature Act to put causes 
which were formerly of purely equitable cogni- 
zance within the province of the jury independent 
of the opinion of the judga as to the expediency of 
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such a course. But under the Judicature Act, I 
can mould the pleadings and grant the relief to 
which the plaintiff is really entitled. The decree 
will therefore contain declarations and direct en- 
quiries in accordance with this judgment, and will 
treat the findings of the jury in the plaintiff*s favor 
except as to the money amounts and damages, and 
matters of account, as if they had been determined 
on issues of fact directed by the judge to be tried 
by a jury. An account must be taken of all part- 
nership dealings and transactions between plaintiff 
and defendant of the credits, property, and 
effects, belonging to the partnership at the date of 
decree, from which time the partnership will be 
dissolved. A sale of the partnership property 
will be made with the approbation of the judge. 
As to incumbrancers, free from the incumbrances 
of those who consent, and suligect to the incum- 
brances of those who do not. The manager of the 
partners, Mr. Chapman, in the meantime to be 
receiver. All questions of costs reserved. Further 
consideration and leave to apply. 

Attorney for the plaintiff, Bruce, 

Attorneys for the defendant, Murphy and 
Patersan. 



December 9th, 1879. 

SIEVERS V. M'AULEY. 

Discovery of gold — rReward for — Measurement of 

distance — 38 Vict.f No, 11, Regulations No. 

44, 6, 9. 

The measurement of distance referred to in Regulation 
No. 44* of the Gold Fields Regulations of 1874t is hori- 
zontal plane measurement. 



* 44. The reward claim which shall be given for the discovery of 

Sold in apparently payable quantities on any new reef, or the re- 
iscovery of the same or any reef previoasly occupied and abandoned, 
shall be in proportion to the distance from any reef being worked, 
and as follow* : — 
If distance less than 400 yards 

more than 400 yardM 

and less than 1 mile 

more than one mile 

and less than two 

more than two miles 

and less than ten 

ten miles or more 



100 feet along the line of reef. 
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With a width of 400 feet. The above reward shall be in addition to 
the number of claims the party would be otherwise entitled to as 
ordinary miners, in ordinary quartz claims. 
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Semble : Begulations Nos. 6 and 9 f do not apply to 
reward claims, but only to holders of ordinary claims 
marked off by themselves. 

Appeal, under section 74 of the Oold Fields Act 
0/1874, from an order of the Northern District 
Court held at Cooktown, made on July 26, 1879. 
The case came before the District Court by way of 
appeal from the decision of the Warden's Court, 
held at May town, in the matter of a complaint 
wherein the present appellant (Seivers) complained 
that the respondents (the M'Auleys) being the 
holders of the Alexander proapecting claim, on the 
Palmer goldfield, obtained and held 100ft. on the 
line of the Alexander reef in excess of the ground 
tenable by them under the 44th clause of the 
General Begulations proclaimed on December 29, 
1874, under the Goldfields Act. At the hearing 
of the complaint, it was adjudged by the Warden's 
Court that the respondents, who were the first 
discoverers of gold in apparently payable quantities 
in the Alexander reef, and to whom the prospect 
claim had been allotted, with a total length of 
400ft., as the discoverers of a new reef, had ob- 
tained registration for 100ft. on the Alexander 
reef in excess of the award claim; and it was 
ordered that the said Alexander prospect claim 
should be reduced to SOOft. on the line of reef. 
The 44th regulation, under which this case arose, 
provides that ** the reward claim which shall be 
given for the discovery of gold in apparently pay- 
able quantities on any new reef .... shall 
be in proportion to the distance from any reef 
being worked,'* according to a scale annexed ; if 
the new reef be distant more than two miles and 
less than ten miles from another reef, 800ft. to be 
allowed along the line of reef, in addition to the 



+ 6. Any party of miners ma^ take possession of a claim (ez<^pt 
where otherwise specially provided) by fixing firmly in the gronnd at 
each corner of the claim a peg or post, projecting at least two feet 
above the surface, and set in L trenches, three feet long and six 
inches deep along each boundary line, provided that no other miner 
or miners is or are then in possession or occupation thereof. In the 
event of any other miner or miners being in posaession of ^e claim, 
the party desiring to take possession shall apply to the Warden to 
inquire into the matter, and in case any miner shall take forcible 
possession of, or commence to work in any claim after hii right to 
take possession thereof has been disputed, he shall forfeit all right 
and title which he may have acquired therein. 

9. Any miner marking off more ground than he is entitled to shall 
be liable to have the surplus ground pegged off at either end of the 
claim at the option of any other miner. 
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ordinary 60ft. each which ordinary miners are en 
titled to. Upon the hearing before the District 
Court of the appeal from the Warden's Court, 
appellant (Sievers) contended that under the 44th 
regulation the distance from a reef being worked 
should be measured upon a horizontal plane, and 
gave evidence to prove that the distance from the 
Alexander reef and another reef then in actual 
working was, if so measured, less than two miles. 
It was admitted that the distance, if measured along 
the surface of the ground exceeded two miles. The 
learned Judge being of opinion that the proper 
mode of measurement was along the surface, and 
that the distance was consequently more than two 
miles within the meaning of the 44th regulation, 
reversed the decision of the Warden's Court, and 
allowed the appeal. The question now for the 
decision of the Full Court was whether the Judge of 
the District Court was right or not — or, in other 
words, whether the word *' distance " in the 44th 
regulation was to be construed as referring to 
measurement along the natural surface of the land 
or upon a horizontal plane. 

The Attorney- General ( IL Printjy Q,C,f Garrick 
with him), for the appellant ; Griffith, Q,C\ (Rut- 
ledge with him), for the respondents. 

LiLLEY, C.J. : — This is an appeal from the 
decision of the deputy of the Northern District 
Court Judge, reversing that of the Warden's Court 
at Maytown, on the construction of the 44th of the 
Regulations of September 29, 1874. That regu- 
lation provideiS that *' the reward claim which shall 
be given for the discovery of gold in apparently 
payable quantities on any new reef, &c., shall be 
in proportion to the distance from any reef being 
worked, and as follows : — If more than one mile 
and less than two, 200 feet along the line of reef. 
If more than two miles and less than three, 800 
feet along the line of reef, &c.*' The appellant 
Sievers complained in the Warden's Court that the 
respondents M'Auley had obtained 100 feet in 
excess, their claim being as he alleged less than 
two miles from a claim being worked, and the 



Warden's Court reduced the claim. The Warden's 
Court held that the distance between the two 
claims must be measured upon a horizontal plane. 
The Deputy Judge on the appeal held that the 
distance must be measured on the surface of the 
ground, not upon a horizontal plane, and reversed 
the Warden's decision. The question is whether 
the learned judge was right. There can be no 
doubt about the rule of English law on this ques- 
tion at the present moment. Where distance is 
mentioned in any statute or contract, it is to be 
measured by a straight line upon a horizontal plane 
from point to point, unless there be something in 
the contract or statute against such construction, 
and requirmg a different rule of measurement. 
There are four possible modes of measuring the 
distance : on the horizontal plane ; by a string or 
chain over the surface ; by some road, path, or 
track; or by the nearest practicable mode of 
access. Many ingenious difficulties have been 
suggested as being in the way of any one of these 
methods of measurements being adopted. We 
think the scientific rule of measurement is the 
true rule, unless there is something in our local 
legislation to displace it. It is certain and prac- 
tically of universal application, whilst any other 
rule is subject to burdensome uncertainty of 
proof and application. By our '* Acts Shortening 
Act of 1867," by which certain arbitary rules of 
construction are enacted, it is provided that 
*' distance of space mentioned or indicated in an 
Act shall be computed according to the nearest 
road ordinarily used in travelling, unless measure- 
ment in a direct line be expressed or that con- 
struction be rendered necessary by the context." 
We think that regulations made in pursuance of 
the statute, and having the force of the law, must 
receive the same interpretation, unless it be 
excluded by express terms. There are only two 
ways of measurement mentioned in this statute, 
by the road or in a direct line, which we hold to 
be on the horizontal plane. It is conceded that 
in this case there is no question of road measure- 
mt nt. The claim is in a part of the country 
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probably never crossed by the foot of civilized 
man. No road ordinarily used exists to give the 
rule of measurement. If, then, we regarded 
merely the circumstances of this case, we must 
adopt the '^ direct line " or horizontal plane as the 
necessary line. When, however » we look at all 
these regulations, before and after No. 44, and 
regard them, as we reasonably may, as context to 
the disputed regulation, it seems to us that the 
numerous and varied measurements required can 
only be made throughout the length and breadth 
of the goldfield, with safety and convenience, 
upon the scientific rule. We think this may be 
considered the necessary construction. Measure- 
ment upon the surface is excluded alike by the 
English authorities and our own statute. We 
think, therefore, that the appeal must be allowed 
on this point. But another and very important 
question arises on this case, and has been argued 
before us. It was not raised before the learned 
deputy Judge at the time of hearing the appeal, 
and we need not deal with it. However, as it has 
been argued, and as we have been asked to give 
our opinion, and as a decision upon it may have 
important consequences and save much waste in 
future litigation, we will, although it is not neces- 
sary for the immediate purpose of this appeal, 
give our opinion. It is not disputed that the 
original proceeding in the Warden's Court was 
taken under regulation 6, which enables any 
party desiring to take possession of a claim to 
apply to the Warden to inquire into the matter 
where any other miner is in possession of the 
claim. The foundation of the proceeding is regu- 
lation 9, which provides that ** any miner marking 
ofif more ground than he is entitled to shall be 
liable to have the surplus ground pegged off at 
either end of the claim, at the option of any other 
miner." We think these regulations 6 and 9 do 
not apply to the holder of a reward claim, but in 
express terms only to holders of ordinary claims 
marked ofif by themselves. The title to a reward 
claim depends on regulation 44, which requires — 
after the finding of gold in apparently payable 
quantities by the holder of a protection area — 



that the Warden shall proceed to the ground, and 
if sufficient gold has been found to warrant it, 
that he shall allot the prospectors a reward claim 
in addition to the ordinary number of claims to 
which they would otherwise be entitled. We 
have thus a reward given by the Grown for a valu- 
able consideration, namely, the discovery of gold. 
If the officer of the Crown should, either corruptly 
or otherwise, give an excessive award, the excess 
would be recoverable at the instance of the Crown 
in a proper proceeding. But we see nothing in 
the statute of the regulations to warrant a sum- 
mary ejection of the prospector at the instance of 
a person who has no title to the ground. Has a 
person, then, who is only the holder of a miner's 
right a title to disturb the possession of another 
who hUs received this gift or reward from the 
Crown ? The holder of a miner's right under sec- 
tion 9 of the Act is entitled (except as against her 
Majesty) to take possession of, mine, and occupy 
Crown lands for mining purposes. We think the 
exception is important, added to the fact that the 
regulations contain no provision for dispossessing 
the holder of the reward claim in such a case as 
this. He may defend his possession on the title 
derived from the Crown, which is good against all 
the world. The holder of the miner's right has 
no title nor locus standi as an actor in any pro- 
ceeding to oust him. We can easily understand 
why the reward claim should stand in an ex- 
ceptional and more favourable position in this 
respect than an ordinary claim. In the former 
gold has been prospected for and discovered, but 
the ordinary claim may contain no gold. It is only 
the gold which is the miner's property. In 
the one instance we have the disturbance and 
dispossession of a valuable property allotted by 
the officer of the Crown, in the other the claim 
has been marked ofif by the miner himself. 
Security of tenure in such a case might well have 
been considered of more importance than an 
allotment of 100 feet in excess of the authorised 
quantity. If we could decide the appeal upon 
this point, the respondent must succeed. Our 
power is, however, limited to a decision of the 
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question of law raised on the hearing below and 
submitted to us by the Judge. It must, there- 
fore, be decided on the question of measurement, 
and as we are in favour of the appellant on that 
point, the appeal will be allowed and the case ; 
will go back to the Northern District Court for I 
further hearing. We give no costs. i 

Attorneys for the appellant, Daly d Hiilicar, 
Attorneys for the respondents, li'tUon <§• IViUon. i 



9th December, 1876. 

In He THE REAL PROPERTY ACT OF 1861, 
AND PORTION No. 1. ON NERANG 
CREEK, CERTIFICATE OF TITLE 49542. 

Grant of land — Description in premises — 
25 Victoria, No. 14, sec. 14. 

In a grant of land the land granted was described as 
*'AI1 that piece of or parcel of land con- 

taining by admeasurement 1,280 acres exclusive of swamp 
be the same more or less sitaated &q.*' 

Heldy that the grant included the swamp. Section 14 
ol the Real Property Act of 1861, does not empower the 
Begistrar-General to consalt the Supreme Coart on mat- 
ters of administrative detail involving no question of law. 

SPECIAL CASE. 
1. By Deed of Grant No. 11,888, dated the 10th 
day of May, 1866, expressed to be made in con- 
formity with the regulations dated the Ist day of 
August, 1861, for the encouragement of the cul- 
tivation of cotton, Her Majesty granted unto 
Thomas Bazley and others, their heirs and assigns, 
as tenants in common, a piece or parcel of land 
in the colony of Queensland, described in the said 
grant in the words following that is to say : — *< All 
that piece or parcel of land in our said territory 
of Queensland containing by admeasurement one 
thousand two hundred and eighty acres exclusive 
of swamp be the same more or less situated in 

the County of Ward parish of Portion One 

exclusive of a reserved road one chain wide from 
Brisbane to the Tweed Biver and a reserved road 
one chain wide used by timber cutters passing 
through this land in an easterly south-easterly 
and north-easterly direction the areas of which 
have been deducted from the total area." 

2. The Corporation of the Bank of New South 
Wales, subsequently became entitled to the land 



comprised in the said deed of grant for an estate 
in fee simple, and were duly registered as proprie- 
tors thereof for such estate under the provisions 
of the Heal Property Act of 1861, and on or about 
the 8th day of September, 1878, a certificate of 
title No. 49,542, Vol. 888, Fol. 82, for the said 
land was duly issued to the said bank, and th& 
said bank are now the registered proprietors 
thereof. 

8. The description of the said land in the said 
certificate of title is in the same words as the 
description thereof in the said deed of grant, ex- 
cept that in the said certificate of title, the words. 
<* exclusive of a swamp" are substituted for the 
words ** exclusive of swamp" in the said grants 
and are enclosed with marks of parenthesis. 

4. The total area of the land included within 
the external boundaries set forth in the said deed 
of grant and certificate of title, exceed 1,280 
acres. A great part of such land consists of swamp,, 
which in the said instruments is respectively 
described as '* swamp" or *' a swamp," and which 
at the date of the said deed of grant had not been 
separately surveyed or distinguished from th& 
remainder of the land included within the said 
external boundaries. 

5. On or about the 8rd day of July, 1879, the 
said Bank of New South Wales caused to be lodged 
for registration in the Registrar-General's office 
a transfer of a portion of the said land containing 
46 acres 82 perches, which portion includes a part 
of the said swampy land. 

6. On the 4th day of August, 1879, the said 
Bank caused to be lodged in the Registrar- Gene- 
ral's office a request by the said Bank of New 
South Wales for a certificate of title to be issued 
to them for the remainder of the land comprised 
in the said certificate of title, No. 49,542, which 
remainder is therein stated to be 1,744 acres 1 
rood and 88 perches, such area includes the whole 
of the remaining portions of the land comprised 
in the said certificate or title. 

7. With the said transfer the said Bank caused 
to be lodged in the Registrar-General's office & 
map or plan of the said land duly verified by & 
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licensed surveyor, in accordance with the pro- 
lusions of the Real Property Act of 1861. Such 
map or plan distinguished the portions of the 
land included within the external boundaries in 
the said certificate of title which consisted of 
ewamp, and showed that the total area included 
within such boundaries exceeded 1,280 acres. 

8. Questions of law have arisen upon the 
several matters, and by an order of His Honor Mr. 
Justioe Harding, made on the twenty'-ninth day 
of November, 1879, it was ordered that the sai^ 
questions should be stated by the said Begistrar- 
Oeneral and Master of Titles in a special case 
for the opinion of this Honorable Court. 

The questions submitted for the opinion of this 
Honorable Court, are : — 

1. Whether the said Bank are the registered 
proprietors of the whole of the land comprised 
within the external boundaries described 
in the said certificate of title including the 
swamp land comprised within such bounda- 
ries? 

2 Whether the Registrar-General ought to 
register the said transfer and to comply with 
the said request ? 

d. If the Registrar-General ought to comply 
with the said request and to issue a certificate 
of title for the remainder, of the said land, 
how should the area of such remainder be 
stated in such certificate ? 

The Attorney 'General (Miller with him), ap- 
peared for the Registrar-General ; Griffith^ Q.iJ., 
fRutU'ihje with him), for the Bank of New South 
Wales. 

LiLLEY, C.J. :— The Registrar-General under 
the power given by section 14 of the Heal Pro- 
perty Art of 1861^ has submitted certain questions 
for the opinion of the court. So far as they are 
questions of law it is the duty of the court to 
answer them on the assumption that the facts 
stated by the Registrar-General are accurately 
set out. But so far as the questions seek our 
opinion as to what line of conduct he ought to 
pursue on matters of administrative detail conse- 
quent on any opinion we iray pne, it is not our 



duty to answer him. The first question submitted 
to us is : Whether the Bank are the registered 
proprietors of the whole of the land comprised 
within the external boundaries described in the 
certificate of title including the swamp land com- 
prised within such boundaries ? The Bank has 
appeared by counsel with the consent of the 
Registrar-General, but Mr. Griffith, who ap^ 
peared for them declined to admit or debate any 
matter antecedent to the certificate of title, it 
would be idle for us to give any opinion upon the 
circumstances connected with the original grant 
from the Crown. In this proceeding none of the 
parties are bound to submit to our judgment. 
They may, notwithstanding anything we may say, 
contest their rights in a regular suit. Even those 
who have volunteered to come before us are in no 
wise bound, and, indeed, refuse to submit. The 
Crown, who may possibly beinterested, is not repre- 
sented, the Attorney-General who appeared for 
the Registrar-General, having expressly stated 
that he did not appear for the Crown. The Bank 
do not admit the facts alleged with respect to 
their title before the certificate was issued. Under 
these circumstances it would be worse than use- 
less on our part to give any opinion upon them. 
This mode of obtaining the opinion of the court 
is in truth gravely objectionable, and should 
never be resorted to where the facts are disputed. 
We might prejudice the rights of the parties, and 
certainly no practical advantage could follow from 
our judgment. We think, therefore, we shall 
best discharge our duty by dealing with the first 
question as depending on a dry construction of 
the language of the certificate of title. A copy 
of the instrument has been put in evidence by the 
consent of the parties who are before us. ''All 
that piece of land situated in the County of 

Ward, parish of being portion one oontsin- 

ing by admeasurement one thousand two hundred 
and eighty acres (exclusive of a swamp) more or 
less commencing on toe right bank of Neraog 
River at the north-west comer of portion eleven 
and bounded thence on the east by a line bearing 
south one hundred and twenty-nine chains and 
seventy- three links on the south bva hno bear 
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ing west one hundred and fifty^nine chains and 
seventy-four links on the south-west by a line 
bearing north 45° west seventy-three chains and 
and thirty links on the west by a line bearing 
north eighty chains eighty-four links to Nerang 
River and on all other sides by that river down- 
wards to the point of commencement. Exclusive 
of a reserved road one chain wide from Brisbane 
to the Tweed Biver and a reserved road one chain 
wide used by timber cutters passing through this 
land in an easterly south-easterly and north- 
easterly direction the areas of which have been 
deducted from the total area which said piece of 
land is the whole of the portion marked one, de- 
lineated in the public map of the said county &c. 
Ac." No technical rule will aid us. It seems to 
be a mere question of grammatical construction 
— in other words, of plain English. The land is 
described by certain lines or metes and bounds, 
and out of it is ' reserved ' two roads, their bear- 
ings and widths being given, with this statement 
added that * the areas of which [roads] have be^ 
deducted from the total area.' The supposed 
difficulty of construction arises upon the intro- 
-ductory words of the description of the land, as 
^ all that piece or parcel of land containing by 
-admeasurement 1,280 acres exclusive of swamp.' 
It is supposed that these words exclude the 



swamp from the total area of the land. There 
are no words of reservation here ; how much 
of the land was swamp or dry land does not 
appear, and there is no statement that the 
swamp had been deducted from the total area. 
The words ed'clnsirf. of swamp appear to be merely 
descriptive — namely, * the land contains 1,280 
acres, not reckoning the swampy ground/ Look- 
ing at the whole of the description of the land in 
the certificate, it seems clear that it includes all 
within the external boundaries, except the re. 
served roads. Both the dry land and the swamp 
are within those bounds. The beet way is to ad- 
here to so much of the language as is certain. If 
that leaves a clear and complete description we 
need go no further. It seems to us that all the 
land within the well-defined external boundary 
lines described as Portion 1, except the reserved 
roads, is included in the certificate of title — the 
description concluding with these words, being Uie 
tchole of po) turn 1, <h'. The map on the certificate 
does not show any swamp, but it does set out the 
reserved roads. Our answer, therefore, is to 
question 1, yes. The second and third questions 
are within the kind which it is no part of our 
duty to answer, and we give no reply to them. 

Attorneys for the Bank of New South Wales, 
litu't ft Flower, 
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